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Except By Due Process of Law 


IVAN C. RAND* 


By Cap. 44 of the Statutes of Canada, 1960, a Canadian Bill of 
Rights was enacted by Parliament which in section 1 “recognizes and 
declares” to “have existed” and to exist certain enumerated “funda- 
mental rights and human freedoms” consisting of the following: 
(a) the right of the individual to life, liberty, security of the person 
and enjoyment of property, and the right not to be deprived thereof 
except by due process of law; (b) the right of the individual to 
equality before the law and the protection of the law; (c) freedom 
of religion; (d) freedom of speech; (e) freedom of assembly and 
association; and (f) freedom of the press. Section 2(1) provides that: 


“Every law of Canada shall, unless it is expressly declared by an act 
of the Parliament of Canada that it shall operate notwithstanding the 
‘Canadian Bill of Rights’, be so construed and applied as not to abrogate, 
abridge or ——— or to authorize the abrogation, abridgment or infringe- 
ment of any of the rights or freedoms herein recognized and dodare?’. 


Particular rights and protections in procedure follow this general 
provision, against “arbitrary detention, imprisonment or exile of any 
person”; against “cruel and unusual treatment and punishment”; 
against deprivation of a person arrested of the right “to be informed 
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promptly of the reason” for the arrest; of the right to have counsel; 
of the remedy by way of habeas corpus; of the denial of a court or 
other authority to compel evidence by a person who is “denied coun- 
sel, protection against self-crimination or other constitutional 
safeguards”; of the right to a fair hearing, to the presumption of 
innocence, to reasonable bail, and to the assistance of an interpreter 
where a party or witness does not understand or speak the language 
of the proceedings. These are safeguards recognized and observed 
presently in the administration of our laws; and the enumeration 
serves to illustrate the general introductory provision of the section. 
“Law of Canada” is by section 5(2) declared to include every statute 
of Parliament enacted as well before as after the coming into force 
of the Bill of Rights, and every order, rule or regulation thereunder, 
and any law in force in Canada or in any part of Canada at the 
commencement of coming into force of the Bill of Rights that is 
subject to be repealed, abolished or altered by the Parliament of 
Canada. By section 5(3) the provisions of Part I which declare the 
freedoms and furnish their protection, shall be construed to extend 
only to matters coming within the legislative authority of Parliament. 


Section 1 exhausts its force in the declaration which it makes; 
its terms are intended to define the recognized freedoms, not to fur- 
nish the means of enforcing them. In isolation the declaration would 
avail nothing against new legislation; as subsequent in time, con- 
flicting provisions would in fact be in amendment or abrogation of 
it. Here we meet the difference between a written constitution as a 
political and legislative foundation agreed upon by the people of a 
state, and an enactment by the representative legislature of that 
people; the former is recognized as of a character of enactment capable 
of imposing restraints on statutory legislation and free from being 
affected by it. In the case before us, the Bill of Rights is enacted 
only as a statute and as no parliament can bind its own future legis- 
lative action, a declaration of rights with nothing more would be at 
the mercy of subsequent action by the same legislature. 


This difficulty is met by the provision of section 2. There could 
be no question of ultra vires of parliamentary action in any former 
or subsequent legislation; the jurisdictional power enacting the Bill 
of Rights is precisely the same as that of any following enactment; 
the power is one and entire and its subsequent exercise effecting 
abrogation or abridgment of freedoms would be unchallengeable. 
To prevent this, the device provided by section 2 is that of an inter- 
pretative direction: all law of Canada is now placed under a condition 
that it is not to be deemed to violate the freedoms conferred; the 
condition is in the form of an obligation placed on courts to be 
observed in their interpretation of the law against the background 
of the Bill of Rights. They are to construe all such law as not infring- 
ing the rights; if the interpretation finds by the language used an 
infringement in fact then to the extent of that infringement the 
language or fact of the law must be disregarded as if the offending 
provision were omitted in the enactment of the law. 
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If the language of the rule or principle or statment of law is 
ambiguous, or otherwise capable of it, obviously a non-infringing 
interpretation will be given; but if the language cannot fairly be so 
construed, it must, in effect, be treated as meaningless and as if 
struck out of the law. It might be that the entirety remaining would 
lead to results not within the contemplation of the statute and in such 
a case there might be a complete failure of effect. The courts cannot 
create new provisions which the statement of law is unable to support. 
But however this may be, the significant circumstance is the adoption 
of such means of giving force to the liberties proclaimed. 


On the freedoms themselves, some observation is called for. The 
general expression “life, liberty, security of the person and enjoyment 
of property” is not to be limited to freedoms other than those enumer- 
ated in section 1 as paras. (c) to (f); if “liberty”, restrained within the 
limits of due process, is not to be taken to include free speech, religion 
and assembly, or if due process is not to be extended to qualify them, 
those specific freedoms stand unconditioned and absolute. Either of 
these alternatives must then be imposed on the section and the specific 
freedoms brought within the general restriction. In such an enact- 
ment with the expressed purpose in its preamble of “enshrining these 
principles and the human rights and fundamental freedoms derived 
from them in a Bill of Rights . . . which shall ensure the protection 
of these rights and freedoms in Canada”, there is every reason that 
such a construction be given. Obviously the intention is not to set 
up these freedoms as absolutes even in form; and for passing upon 
abridgment or infringement, a court should be given the guidance 
of a standard or rule by which encroachment could be permitted to 
accommodate necessary social regulation. The inherent assumptions 
both of the freedoms themselves and of the society in which they 
are recognized contradict such a character in them. But at what point 
between the limits of the absolute and the negation is the line of 
infringing encroachment to be found, the line which marks the prac- 
tical adjustment between individual claims and community interests? 
That point is best ascertained by the light of a rational standard. 


Considering the complementary functions of sections 1 and 2, 
they must, in more than the usual sense, be read together. Even in 
several of the illustrations given in section 2 a standard is called 
for; what is “arbitrary detention or exile’? What.is the essence of 
arbitrary action? How is a court to decide whether there is a suffi- 
cient rational basis for the converse of arbitrariness—reasonableness? 
What is “protection against self-crimination”’? Would a court be 
bound to say that mere exclusion of testimony from subsequent use 
against the person compelled to give it regardless of the disclosure 
of facts thereafter readily discoverable and fatal to the witness was 
“protection” against self-crimination? A “fair hearing” for the 
determination of rights and obligations, not limited to criminal pro- 
ceedings, according to “principles of fundamental justice” is declared; 
by means of what rule or standard would the “fairness” or injustice 
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be ascertained? These questions arising in adjudication and affecting 
the means of enforcing the freedoms, in the presence of such funda- 
mental issues, imply, in both sections, the limitations of due process, 
annexed generally to “liberty”, as the determinant in all cases of the 
scope of permissible infringement. 


This conclusion reached, the particular feature to be examined 
here, then, is the scope and meaning of and the component considera- 
tions bound up in the expression “except by due process of law”. 
Appearing for the first time, certainly in relation to liberties and 
freedoms of individuals in enactments of the Canadian Parliament, 
it presents a problem of interpretation the difficulty of which will 
become more apparent as the endeavour to give it meaning and con- 
tent is pursued. There is no modern legislation in Great Britain or 
Canada which affords assistance; but it is a phrase which during the 
past 60 or 70 years has engaged, more than any other, the attention 
and application of the Supreme Court of the United States as well as 
many state courts. If from British and Canadian materials specific 
scope of the expression could be deduced, reference to its treatment 
in the United States would obviously be extremely limited in perti- 
nency; but the actual circumstances are quite different. 


Not in the history of either Great Britain or Canada has there 
been such a formal and specific recognition, declaration and qualifi- 
cation as appears in this enactment. The phrase is placed for inter- 
pretation against the background of specific liberties; the only 
analogy we have, and it is an exact one, is its appearance in the 
setting of American constitutionalism, both federal and state. The 
increasing acquaintance with United States’ constitutional interpre- 
tation of Canadian lawyers and law schools has undoubtedly made us 
familiar with its language, if not with its elaboration. But in the 
total conditions of today in Canada, including that widespread famili- 
arity coupled with what will appear, I think, to be the difficulty, apart 
from such assistance, of giving content to such unusal language, it 
is difficult to say that its use by Parliament has been quite unrelated 
to the prominent role it has played in the judicature of the United 
States; and although we are not from that fact in any sense to be 
led to accept the signification it has there acquired, it would be 
unwise, in the interpretation of the qualification of our own declared 
rights and freedoms, to ignore the process of reaching a sufficient 
degree of definiteness if not of precision for use as a standard through 
which it has passed in that country; and, unless it can be given another 
and satisfactory, including a more limited, meaning or one of different 
character, with whatever modification we see fit to make, the ajudi- 
cative modus operandi which has finally been attributed to it in the 
United States, is of immediate relevance to the task facing us. It is 
therefore appropriate to our examination of the legislation to intro- 
duce ourselves in some degree to the development of that interpreta- 
tion, to clarify the factors of legal theory that have played a part in 
the process, to examine circumstances in which the refractory ques- 
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tion has been grappled with, and to ascertain the controlling consid- 
erations which have finally become operative in its application. 


From 1777 to 1789 the thirteen states which had declared their 
independence were loosely held in a union called Confederation in 
which the political power conceded to the central government was 
of meager extent. Its inadequacies were early demonstrated in the 
confusion and frustration, chiefly in interstate and international 
matters, which the absence of effective power in the national govern- 
ment made inevitable. This recognization led to the calling of another 
general convention in Philadelphia, from whose deliberations there 
issued, in 1787, the constitution which, with amendments made in the 
intervening years added to it, forms the foundation of the federalism 
of the United States of this day. 


The items of legislative distribution between the national and the 
state governments of that republic are of slight concern to the question 
now raised. What is of interest is the limitation of legislative powers in 
the form of overriding rights and fundamental liberties against legis- 
lative, executive and judicial action, subtractive limitations of power 
by which the individual for the first time in history is furnished a 
group of allodial freedoms on which, from the language in which they 
are phrased, not even the sovereignty of the nation or state may 
intrude. 


The original terms of the constitution of 1787 contained a num- 
ber of legislative restraints: limiting the suspension of habeas corpus, 
forbidding the enactment of any bill of attainder or ex post facto 
law, forbidding the impairment of the obligation of contracts. The 
constitution came into effect on March 4, 1789; in September of that 
year amendments were proposed, ten of which passed by the approval 
of three-quarters of the number of the then existing states. Of these 
amendments, the first secures the freedoms of religion, speech, press, 
peacable assembly and the petitioning of the government for redress 
of grievances. The 5th, perhaps more than any other familiar to Can- 
adians, is in the following terms: 

“No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in the Militia, when In 
actual service in time of war or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness against him- 
self, nor be deprived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use, without just 
compensation”. 

These amendments up to and including the 8th were interpreted 
to apply only to the national government. 


Following the Civil War further amendments were passed called 
for generally through the effects of the abolition of slavery and the 
resulting accession of new citizens for whom, among other objects, 
corresponding rights and liberties were sought to be secured against 
legislative action by the states. The provisions of interest here are 
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contained in the 14th amendment, finally ratified in 1868, the terms 
of section 1 of which are as follows: 


“All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty or prop- 
erty, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

By section 5 of the amendment the Congress is invested with power 

to enforce, by appropriate legislation, the provisions, among others, 

of section 1. 


It is at once seen that the subjects dealt with in the 1st, 5th and 
14th amendments bear on topics which within the last 20 years have 
become matters of concern to Canada, culminating in the passage of 
the Bill of Rights. We are approaching the point of constitutional com- 
pletion by acquiring power of amendment to the British North Amer- 
ica Act. With that accomplished we shall be in fact an associate state 
within the Commonwealth bound to Great Britain by a several al- 
legiance to a common sovereign. In that ultimate status we are 
probably bound sooner or later to face evolving demands for specific 
constitutional limitation on legislative action expressed in terms sim- 
ilar to those of the Bill of Rights and the United States constitution. 
In this we have the advantage of being able to view and benefit from 
the history of the travail through which the United States has passed 
in its struggle towards the reconciliation of such rights with local or 
national administration and regulation; and notwithstanding any 
tendency to be critical of some of the social manifestations which have 
accompanied that struggle to reach “a government of laws and not 
of men’, to avail ourselves of whatever benefit that experience may 
be able to afford us. For the aim of the administration of government 
including justice in that land, made clearer by its powerful judicial 
organs, has been and is now nothing short of establishing throughout 
the entire body of law and executive action the requirement of a 
standard of reasonableness expressed as due process, the limit to 
which the free scope of action vital to the fullest realization of indi- 
vidual gifts, talents and genius will be abridged to accommodate social 
ends. This necessitates the use in regulation of appropriate, direct and 
effective means to desired and justifiable ends, the minimum en- 
croachment on individual independence, and the sensitive balancing of 
the considerations supporting both interests. The ultimate determina- 
tion of this balance and the reconciliation of those interests is the 
function primarily of the Supreme Court and the federal courts gen- 
erally, instances of adjudication by which will evidence as unique and 
as complex a judicial accomplishment as the history of judicature 
can show. 


In the examination of the clause against depriving any person of 
life, liberty or property “except by due process of law” the differences 
of existing constitutional form and provisions in the two countries 
must be kept in mind; and although the course before use in Canada 
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will undoubtedly lead ultimately to an expansion of the ideas and 
concepts in this field of adjudication, even only a problematical in- 
creasing resemblance to the mode of adjustment reached in the 
United States will justify a closer acquaintance with what has been 
achieved there. 


The expression “due process of law” in English legislation ap- 
pears first in 28 Ed. ITI Cap. 3 which declares that: 


“no man of whatever estate or condition that he be, shall be put out of 

land or tenement, nor taken nor imprisoned, nor disinherited nor put 

to death, without being brought in answer by due process of law”. 
The next occasion of historic use is that by Coke (2 Inst. 50) in his 
examination of No. 39 of the provisions of Magna Carta, “Nisi per 
legem terrae, but by the law of the land”. He refers us “for the true 
sense and expression of these words” to 37 Ed. III Cap. 8, where the 
words “by the law of the land” are rendered “without due proces of 
law”, “for there it is said, though it be contained in the great charter, 
that no man be taken, imprisoned or put out of his freehold without 
proces of the law; that is, by indictment or presentment of good and 
lawfull men, where such deeds be done in due manner, or by writ 
originall of the common law”. And referring also to 28 Ed. III Cap. 3 
and 42 Ed. III Cap. 3, he adds “No man be put to answer without 
presentment before justices, or thing of record, or by due proces, or 
by writ originall, according to the old law of the land” . . . “Wherein it 
is to be observed, that this chapter is but declaratory of the old 
law of England”. 


The phrase “by the law of the land” is itself indefinite when used 
in a modern context; even in the 14th century it does not seem to have 
meant law from time to time as it may be; it was the common law 
viewed as rooted in permanence. In 1215 there was no parliament to 
consent to and authorize legislation; and what was being extracted 
from King John by the barons was the surrender of arbitrary power 
and the submission to procedures then established for different classes 
of subjects enjoying, according to their status, courts with customary 
modes of determining controversies. It was against violation of the 
customary by the arbitrary that they rebelled. The 17th century gloss 
of “the law of the land”, used in the charter, expressed as “due pro- 
cess of law”, made to serve the purpose of a commanding legal figure, 
was conceived to inhere as reason in the human establishment of 
England, as fixed precepts and principles of law by which the Sov- 
ereign himself was bound; natural law written in the constitution of 
man as part of nature, and expressing itself in the unwritten law, 
which not even the statutes of parliament could abridge, abrogate or 
supersede without due process, statutes which the courts of common 
law could pronounce null and void: Bonham’s Case, 8 Coke 114a, 
118a. His pronouncement in that case not even his authority associ- 
ated with Magna Carta could sustain; but it is an historic assertion 
that even in the 19th century exercised a remarkable influence in the 
exegesis of the United States constitution; “due process” as a symbol 
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assumed the form of a cloudy eminence bearing within itself vague 
intimations of ancient, inviolable and everlasting principles. With such 
indefiniteness it remained until given substance and significance by 
the courts of the United States commencing in the last decade of the 
19th century. 


Previously and throughout that century judicial interpretation 
in that country had fluctuated between exaggeration of rights, privi- 
leges, immunities and liberties of individuals on the one hand and 
social or state interests on the other. Reflected in this tortuous course 
was the basic conflict between the conception of a national dominance 
through the enforced provisions of the federal constitution and that 
of state primacy through the residual powers of sovereignty in local 
administration. In this welter the impact on the many forms of in- 
dividual security led to a multiplicity of legal theories, the clash of 
which in judicial opinion revealed the dimensions of the task imposed 
upon the federal courts and the demands on judicial statesmanship 
which its accomplishment necessitated. 


To most of the issues evoked it is impossible to give even a ref- 
erence but the problems they presented can be indicated. The Con- 
gress is to make no law abridging the freedom of speech: what is 
the background of assumptions in relation to which that prohibition 
is prescribed? As early as 1798 drastic sedition laws were passed by 
Congress and during the past 20 years we have seen the enactment 
of laws for the protection of the public against speech aimed at bring- 
ing about a revolutionary change in the form of government. Free 
speech is seen not to be unlimited and its boundaries become the mat- 
ter of judicial determination. What type of utterance is intended to 
be embraced within “free” speech? Can a distinction be made between 
expressions of opinion and those that may be called verbal acts? Is a 
false cry of “fire” in a theatre “speech” within the scope of the ex- 
pression? Is such a cry the type of utterance present to the minds of 
those who provided or are concerned with the language? By recall- 
ing the arrogant restrictions and limitations in the legal and political 
history of England which had given rise to the hatred of shackling 
human speech or writing, the expression of an essential faculty of 
complete man, we may obtain a clearer notion of what was intended. 
That appears to have been the utterance of ideas, opinions and proposi- 
tions on a universal field of speculation in all its aspects, the com- 
munication of those speculations to others as a natural and almost 
necessary propensity. Language as an immediate incitement to action 
may be denounced as a crime because of its relation to the act which 
follows upon it; is this such speech as is intended to be within the 
scope of the clause of freedom? When utterance as such is declared 
to be a crime, the determination must be made whether the freedom 
has been violated, but on what considerations? The word “liberty” 
likewise calls for definition. Mere locomotion or freedom from re- 
straint is obviously too narrow; what is contemplated must be the 
widest range of action of otherwise unforbidden character. This dis- 
tributes the field of economic as well as other human activity, and 
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its limits are the boundary of valid regulation. The injury by langu- 
age of reputation, giving rise to civil rights in other individuals, marks 
likewise another boundary. In this we catch a glimpse of the work- 
ing of a categorical imperative as a principle in the reconciliation of 
conflicting interests. 


These boundaries are the line at which equilibrium of social 
and individual values is reached; neither to man as an individual nor 
to the community can be attributed absolute paramountcy; and the 
necessity of reconciliation is doubly justified by the fact that these 
constitutional prescriptions do not arise from assumptions postulating 
any such scope. The examples of that adjustment now to be men- 
tioned cannot fail to enlarge and deepen appreciation of the basic 
and operative ideas reached to that degree to which in the United 
States it has been found judicially persuasive for the courts to go. 


The word “due” in the phrase means appropriate or apt, and the 
word “process” has its almost evident application to procedure. Can 
we confine the language of the phrase to that restricted signification 
of existant law, that is, actual procedure as from time to time pro- 
vided by law? The words import a limitation upon law encroaching 
upon the liberties named and made the subject of security, and the 
essence of this security would be defeated by confining their effect to 
actual procedural apparatus. That apparatus could not by the langu- 
age used, be restricted to the procedure of a particular time, and 
much less to that from time to time by which the intended protection 
would disappear. Procedure, obviously, may be of high importance; 
the progress of centuries has to some degree crystallized essential 
features of modes of ascertaining issues or of the processes of adjudi- 
cation; and complaints are not against those modes primarily but 
their abuse in administration. Obviously those vital interests in pro- 
cedure, due process must be taken to protect. But to confine its ap- 
plication to them would be to reduce radically the scope envisaged 
by the language used. What the prohibition against abridgment of 
freedom of speech certainly appears to be directed against, preserv- 
ing the most meticulous procedure, is substantive law encroaching 
upon it; otherwise substantive encroachment could destroy that 
liberty. To be given any effect whatever interpretation is essential 
even in procedure, to be worked out by means of principle or standard 
of balance or reconciliation. That this is so can be seen from the 
specific matters of section 2 which prescribe and limit procedure. In 
fact, withdrawing these matters from the general head of due pro- 
cess in section 1 leaves a minimal residue of procedure to which it 
could apply. That process stands as the limiting factor to social regu- 
lation; and the following selected cases from United States courts are 
illustrative of the development and transformation of its interpreted 
content. 
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One of the earliest was Murray’s Lessee et al v. Hoboken Land 
Company.? The question was the validity of a distress warrant dir- 
ected by an officer of the Treasury against a revenue collector based 
upon the balance shown in the public accounts to be owing the United 
States, a distress expressly authorized by statute. It was urged that 
the effect of the proceeding was to deprive the defendant of his lib- 
erty and property without due process. In the course of the judgment 
the following language was used: 


“The article is a restraint on the legislative as well as on the executive 
and judicial powers of the government, and cannot be so construed as 
to leave Congress free to make any process ‘due process of law’ by its 
mere will. To what principles, then, are we to resort to ascertain 
whether this process enacted by Congress is due process? To this the 
answer must be two-fold. We must examine the constitution itself, to 
see whether this process be in conflict with any of its provisions. If 
not found to be so, we must look to those settled usages and modes of 
proceeding existing in the common and the statute law of England be- 
fore the immigration of our ancestors and which are shown not to have 
been unsuited to their civil and political condition of having been acted 
on by them after the settlement of the country”. 


In the following year, Wynehamer v. the People*® questioned the 
validity of a statute which, upon coming into force, prohibited all 
sale of and other dealings with intoxicating liquor and made its pos- 
session thereafter unlawful; affecting, thus, existing stocks. The Court 
of Appeals, New York, held this constituted a taking of property 
without due process, in violation of the 14th amendment, illustrating 
the individualistic trend then dominant in the jurisprudence of many 
of the states. In the course of the reasons of Comstock J. a quota- 
tion from the language of Chase J. in Calder and Wife v. Bull* car- 
ried the reasoning into the realm of natural law: 


“I cannot subscribe to the omnipotence of a state legislature, or that it 
is absolute and without control, although its authority should not be 
restrained by the constitution or fundamental law of the state. The 
nature and end of legislative power will limit the exercise of it. This 
fundamental principle flows from the very nature of our free republi- 
can governments, that no man should be compelled to do what the 
laws do not require, nor refrain from acts which the laws permit... 
A law that punishes a citizen for an innocent action, or in other words 
for an act which when done was in violation of no existing law — a 
law which destroys or impairs the lawful private contracts of citizens 
— a law that makes a man a judge in his own case — a law that takes 
property from A and gives it to B. It is against all reason and justice 
for a people to entrust a legislature with such powers and therefore it 
cannot be presumed that they have done it”. 


Chief Justice Marshall in Fletcher v. Peck® was quoted to the follow- 
ing effect: 


“It may be doubted whether the nature of society and of government does 
not prescribe some limits to the legislative power; and if any be pre- 
scribed, where are they to be found, if the property of an individual, 
fairly and honestly acquired, may be seized without compensation?” 


218 Howard 272 (1855). 
313 N.Y. 378 (1856). 

43 Dallas 386. 
56 Cranch 135. 
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Munn v. Illinois® presented the issue of whether the state of 
Illinois could fix by law the maximum of charges for the bulk storage 
of grain in warehouses at places in the state having not less than 
100,000 inhabitants, in which the grain of different owners was mixed 
together or stored so that no identity of lots could be preserved, an 
issue depending upon the same amendment. The legislation was up- 
held by the Supreme Court on the ground that the elevators were 
affected with a public interest in being devoted to a public use. Mr. 
Justice Field, dissenting, stressed the protection under due process 
against the deprivation of liberty and of property of a United States 
citizen. In the Slaughter House appeal? in which a statute of Louisi- 
ana had given an exclusive right for 25 years of maintaining places 
within certain parishes for slaughtering animals, Mr. Justice Field 
had rested his dissent on the provision of the 14th amendment secur- 
ing against abridgment the “privileges and immunities” of such a 
citizen. The majority judgment held that those rights did not extend 
to what was claimed to be abridged by the state’s action; that, sub- 
ject to specific rights and immunities attached by the federal consti- 
tution to United States citizenship, the privileges and immunities at- 
taching to state citizenship lay exclusively within state power. That 
constitution secures to the citizens of each state all the privileges and 
immunities of citizens of the several states, which means that a citi- 
zen of state A when in state B is entitled to all such rights of the citi- 
zens of state B; but that produces no effect between a state and its 
own citizens. In Munn, Mr. Justice Field switched his emphasis from 
the immunities and privileges to the due process clause. 


In Davidson v. New Orleans Miller J. speaking for the court 
observed: 


“It must be confessed, however, that the constitutional meaning or value 
of the phrase ‘due process of law’, remains today without that satis- 
factory precision of definition which judicial decisions have given to 
nearly all the other guarantees of personal rights found in the consti- 
tutions of the several states and of the United States... 

It is easy to see that when the great barons of England wrung 
from King John, at the point of the sword, the concession that neither 
their lives nor their property should be disposed of by the Crown, ex- 
cept as provided by the law of the land, they meant by ‘law of the land’ 
the ancient and customary laws of the English people, or laws enacted 
by the Parliament of which those barons were a controlling element. It 
was not in the minds, therefore, to protect themselves against the 
enactment of laws by the Parliament of England. But when, in the year 
of grace 1866, there is placed in the Constitution of the United States a 
declaration that ‘no state shall deprive any person of life, liberty, or 
property without due process of law’, can a state make anything due 
process of law which, by its own legislation, it chooses to declare such? 
To affirm this is to hold that the prohibition to the states is of no avail, 
or has no application where the invasion of private rights is effected 
under the forms of state legislation .... It is not a little remarkable, 
that while this provision has been in the Constitution of the 
United States, as a restraint upon the authority of the federal govern- 
ment, for nearly a century, and while, during all that time, the manner 
in which the powers of that government have been exercised has been 


6 94 U.S. 113 (1877). 
716 Wall. 36 (1873). 
896 U.S. 97 (1878). 
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watched with jealousy, and subjected to the most rigid criticism in all 
its branches, this special limitation upon its me has rarely been 
invoked in the judicial forum or the more enlarged theatre of public 
discussion. But while it has been a part of the Constitution, as a re- 
straint upon the power of the states, only a very few years, the docket 
of this court is crowded with cases in which we are asked to hold that 
state courts and state legislatures have deprived their own citizens of 
life, liberty, or property without due process of law... . If, there- 
fore, it were possible to define what it is for a state to deprive a person 
of life, liberty, or property without due process of law, in terms which 
could cover every exercise of power thus forbidden to the state, and 
exclude those which are not, no more useful construction could be 
en by this or any other court to any part of the fundamental 
aw”. 


In Powell v. Penn,? Mr. Justice Harlan, giving the court’s opinion 
said: 


“The main proposition advanced by the defendant is that his enjoyment, 
upon terms of equality with all others in similar circumstances, of the 
privilege of pursuing an ordinary calling or trade and of acquiring, hold- 
ing and selling property is an essential part of his rights of liberty and 
property as guaranteed by the 14th amendment. The court assents to 
— general proposition as embodying a sound principle of constitutional 
aw”. 


In Chicago, M. & St. P. Railway v. Minnesota, the Supreme 
Court referred to the judgment below as follows: 


“It is held that as the legislature had the power itself to regulate 
charges by railroads, it could delegate to a commission the power of 
fixing such charges, and could make the judgment or determination of 
the commission as to what were reasonable charges, final and con- 
clusive. . . . In other words, although the railroad company is for- 
bidden to establish rates that are not ge and reasonable, there is no 
power in the courts to stay the hands of the commission if it chooses to 
establish rates that are unequal and unreasonable. 

This being the construction of the statute by which we are bound 
in considering the present case, we are of opinion that, so construed, it 
conflicts with the Constitution of the United States in the particulars 
complained of by the railroad company. It deprives the company of its 
rights to a judicial investigation by due process of law under the forms 
and with the machinery provided by the wisdom of successive ages. By 
the investigation judicially of the truth of a matter in controversy and 
substance therefore, as an absolute finality, the action of a railroad com- 
mission which, in view of the powers conceded to it by the said court, 
cannot be regarded as clothed with judicial functions or possessing the 
machinery of a court of justice”. 


Here we have probably the first clear extension of due process to a 
matter of substantive law as a limitation. 


In Allgeyer v. Louisiana" again the validity was called in ques- 
tion of a state statute imposing a penalty on any person doing any 
act in the state to effect for himself or for another, insurance on 
property in the state in any Marine Insurance Company which had 
not complied with the laws of the state. Mr. Justice Peckham’s state- 
ment sums up the issue: 


“The Supreme Court of Louisiana says that the act of writing within 
that state the letter of notification was an act therein done to effect an 


9127 U.S. 678 (1888). 
10 134 U.S. 418 (1890). 
11165 U.S. 578 (1897). 
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all insurance on pneu then in the state, in a marine insurance company 
en } which had not complied with its laws, and such act was therefore pro- 
lic hibited by the statute. As so construed, we think the statute is a viola- 
re- tion of the fourteenth amendment of the federal Constitution, in that 
ket it deprives the defendants of their liberty without due process of law. 
iat The statute which forbids such act does not become due process of law, 
of because it is inconsistent with the provisions of the Constitution of the 
re- Union. The ‘liberty’ mentioned in that amendment means, not only the 
on right of the citizen to be free from the mere physical restraint of his 
ich person, as by incarceration, but the term is deemed to embrace the 
ind } right of the citizen to be free in the enjoyment of all his faculties; to 
be be free to use them in all lawful ways; to live and work where he will; 
tal to earn his livelihood by any lawful calling; to pursue any livelihood or 


avocation; and for that om to enter into all contracts which may 
be proper, necessary, and essential to his carrying out of a successful 
on conclusion the purposes above mentioned”. 


Story expresses a similar view: 


nt, ) 

the “The terms ‘life’, ‘liberty’, and ‘property’, are representative terms, and 
d- intended to cover every right, to which a member of the body politic is 
ind entitled under the law. These terms include the right of self-defence, 
to freedom of speech, religious and political freedom, exemption from arbi- 
nal trary arrests, the right freely to buy and sell as others may. Indeed, they 


may embrace all our liberties, personal, civil, and political, including the 

rights to labor, to contract, to terminate contracts, and to acquire 

me property. None of these liberties and rights can be taken away, except 
| by due process of law”. 


ate One of the striking modern decisions of the Supreme Court, 
. rendered in 1905, was Lochner v. New York.!2 The New York statute 
on- forbade any employee in a bakery or confectionery establishment to 
a be permitted to work over 60 hours in any one week, or an average 
to of over 10 hours a day for the number of days they should work. The 
”" Act was challenged as an infringement of the amendment. 

_ it - P — P 

ars Delivering the opinion of the court, Mr. Justice Peckham ex- 
= pressed the conclusion reached in these words: 

a “We think the limit of the police power has been reached and passed 
“nd in this case. There is, in our judgment, no reasonable foundation for 
rt holding this to be necessary or appropriate as a health law to safeguard 
he the public health, or the health of the individuals who are following the 


trade of a baker. If this statute be valid, and if, therefore, a proper case 
is made out in which to deny the right of an individual sui juris, as 
employer or employee, to make contracts for the labor of the latter 





) a under the protection of the provisions of the federal Constitution, there 
would seem to be no length to which legislation of this nature might 
not go”. 

ny Mr. Justice Holmes dissented and in the course of his opinion used 

- well-known language: 

ad “The fourteenth amendment does not enact Mr. Herbert Spencer’s 

te- Social Statics . . . . But a Constitution is not intended to embody a 

particular economic theory, whether of paternalism and the organic 
relation of the citizen to the state or of laissez faire. It is made for 
1in people of fundamentally differing views and the accident of our finding 
an certain opinions natural and familiar, or novel, and even shocking, ought 


not to conclude our judgment upon the question whether statutes em- 
bodying them conflict with the Constitution of the United States”. 





12198 U.S. 45. 
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The majority view taken in this case and in Allgeyer (supra) has 
been rejected in subsequent cases, e.g., Nebbia, West Coast Hotel, 
Olsen and Phelps Dodge Corporation. 


The reference in the case to “police power’ indicates simply 
that exercise of legislative sovereignty which, primarily, in regula- 
tion, affects individual liberties and property.1* It may possibly in 
some situations reach regulation beyond those subjects but they con- 
stitute the great bulk of its subject matter. We have in the case a 
clear application of the due process restriction to substantive legis- 
lation; it constitutes a degree of censorship in the court on the reason- 
ableness, in total circumstances, of local enactment and an indication 
of the type of considerations determinative of that standard. 


In Whitney v. California,4 Mr. Justice Brandeis remarked: 


“Despite arguments to the contrary, which had seemed to me persuasive, 
it is settled that the due process clause of the 14th amendment applies 
to matters of substantive law as well as to matters of procedure”. 


On the other hand, in Nebbia v. New York an order of a Milk 
Control Board fixing the selling price of milk was upheld. West Coast 
Hotel Company v. Parrish** pronounced valid a minimum wage law 
of the state of Washington; in the language of Chief Justice Hughes, 


“It speaks of liberty and prohibits the deprivation of liberty without 
due process of law. In prohibiting that deprivation, the Constitution does 
not recognize an absolute and uncontrollable liberty. Liberty in each of 
its phases has its history and connotation. But the liberty safeguarded 
is liberty in a social organization which requires the protection of law 
against the evils which menace the health, safety, morals, and welfare 
of the people. Liberty under the Constitution is thus necessarily subject 
to the restraints of due process, and regulation which is reasonable in 
relation to its subject and is adopted in the interests of the community 
is due process”. 


In Olsen v. State of Nebraska,” the court reversed a judgment 
of the Supreme Court of Nebraska that a statute fixing the maximum 
compensation which a private employment agency might collect from 
an applicant for employment, was unconstitutional under the due 
process clause. In the course of his reasons Mr. Justice Douglas re- 
viewed the general question of price fixing legislation as related to 
emergency or business alleged to be affected with public interest. In 
the latter case it was “said to be so affected if it had been ‘devoted to 
the public use’ and if ‘an interest in effect’ had been granted ‘to the 
public in that use’ ”. He proceeds: 


“that test, labelled by Mr. Justice Holmes in his dissent in the Tyson 
case,8 as ‘little more than a fiction’, was discarded in Nebbia. It was 
there stated that such criteria are not susceptible of definition and 


_13 Professor Paul E. Freund, one of the leading commentators on the 
United States constitution, has defined Police Power as “the power of pro- 
moting the public welfare by restraining and regulating the use of liberty and 
property”, cited in Professor Dodd’s Casebook (supra, footnote 1), page 969. 
14 274 U.S. 357 (1927). 

15 291 U.S. 502 (1934). 
16 300 U.S. 379 (1937). 
17 313 U.S. 236 (1941). 
18 273 U.S. 446. 
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form an unsatisfactory test of the constitutionality of legislation directed 

at business practices or prices and that the phrase ‘affected with a public 

interest’ can mean ‘no more than that an industry, for adequate reason, 
is subject to control for the public good’ ”’. 

Phelps Dodge Corporation v. National Labour Relations Board,19 
raised the issue of whether an employer subject to the National 
Labour Relations Act might refuse to hire persons solely because of 
their affiliations with a labour union. The court, through Mr. Justice 
Frankfurter, reversing the Circuit Court of Appeals, held that such 
a refusal, within the meaning of the statute, constituted an unfair 
labor practice for which the company was liable in damages to the 
extent of the wages lost to the proposed employees from the time of 
that refusal, subject to a deduction of any earnings made by them and 
losses wilfully incurred. 


In a decision in 1935, Louisville, Joint Land Bank v. Radford,?° 
a statute of Congress enabling a mortgagor to repurchase land mort- 
gaged at an appraised value thereby depriving the mortgagee of the 
security of the land, was found invalid as a deprivation of property 
without due process. 


The exercise of the power of eminent domain raises the relation 
of due process to adequate compensation. The court in Chicago, B. 
& O. R. Co. v. Chicago,21 where the action taken was the opening of a 
street over a railway right-of-way, holding the due process clause to 
apply, was unable to pronounce the verdict of $1.00 as unreasonably 
low. 


It may here be remarked to be somewhat significant that in the 
Expropriation Act (Dominion) there is no express declaration of a 
right to compensation for land taken. The word compensation appears 
but the right to it is assumed or implied. Is compensation then for 
compulsory taking one of those fundamental ideas which we treat as 
underlying legislation affecting individual rights? Its inclusion 
within due process is enlightening of the ideas bound up within that 
phrase. It may be recalled that in Montreal Railway v. Harbour Com- 
missioners of Montreal,22 the question of taking provincial govern- 
ment property for dominion purposes was in issue. Viscount Haldane 
at page 312 said: 

“The dominion statute of 1873, while it was effective to extend the har- 
bour as a harbour and to invest in the Dominion Parliament and in the 
Harbour Commissioners the right to make due provision for the control 
of shipping in the harbour as extended, did not enlarge the property 
rights of the Dominion or enable the Dominion Parliament to take land 
for harbour purposes without compensation”. 

In Nashville C. & St. L. Railway v. Walters,23 the Supreme Court 
held that due process forbade the imposition upon a railroad of one- 
half the cost of grade separation where the railroad received no bene- 


19 313 U.S. 177 (1941). 
20 295 U.S. 555. 

21166 U.S. 226 (1897). 
22 [1926] A.C. 299. 

23 294 U.S. 405 (1935). 
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fit therefrom; and a similar holding was made in respect of the im- 
position upon a pipe line company of the cost of changes in the loca- 
tion of the pipe line upon its right-of-way involved in the re-location 
of highways: Panhandle Eastern Pipe Line Company v. State High- 
way Commission.”4 In the states of Kansas, New Hampshire and North 
Carolina, the constitutions of which do not expressly call for com- 
pensation for the taking of private property for public purposes, the 
courts have reached the same result by holding compensation in such 
cases to be required by due process. These particular issues are of 
direct relevance to the powers of Parliament in relation to interpro- 
vincial and other dominion works, and in particular to the provisions 
of the Railway Act. 


In Truax v. Raich, the Supreme Court held against a state’s 
attempt to forbid the employment of aliens resident within the state. 
The express statutory requirement was that not less than 80 per cent 
of employees engaged by any employer of more than 5 workers at any 
one time should be qualified electors or native born citizens of the 
United States. Its express purpose was “to protect the citizens of the 
United States in their employment against non-citizens of the United 
States in Arizona”. The invalidity of the Act was founded upon the 
14th Amendment which in the due process clause applies to “any 
person”’, 


In Chas. Wolff Packing Co. v. Industrial Court,?* the court held 
that a state could not provide for compulsory arbitration of labour dis- 
putes in businesses affected with a public interest; and in Pierce v. 
Society of Sisters,27 the closing of all private schools was held like- 
wise to be a violation of the clause. Gitlow v. State of New York,”8 
raised the issue whether the state of New York could create the crime 
of Criminal Anarchy, defined as “the doctrine that organized govern- 
ment should be overthrown by force or violence or by the assassina- 
tion of the executive head or of any of the executive officers of gov- 
ernment, or by any unlawful means ... .”; the statute provided 
that any person who “by word of mouth or writing advocates, advises 
or teaches the duty, necessity, or propriety of criminal anarchy or 
who prints, publishes, edits, issues or circulates any written or printed 
matter in any form, containing or advocating, advising or teaching 
the doctrine shall be guilty of a felony”. The court upheld the convic- 
tion but the interest in the case lies in the dissents of Mr. Justice 
Holmes and Mr. Justice Brandeis. In the course of his reasons the 
former used the following language: 


“Mr. Justice Brandeis and I are of opinion that this judgment should be 
reversed. The ee principle of free speech, it seems to me, must be 
taken to be included in the Fourteenth Amendment, in view of the scope 
that has been given to the word “liberty” as there used, although per- 
haps it may be accepted with a somewhat larger latitude of interpreta- 


24 294 U.S. 613 (1935). 
25 239 U.S. 33 (1915). 
26 262 U.S. 522 (1923). 
27 268 U.S. 510 (1925). 
28 268 U.S. 652 (1925). 
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tion than is allowed to Congress , 4 the sweeping language that governs 
or ought to govern the laws of the United States. If I am rig t then 
I think that the criterion sanctioned by the full court in Schenck v. 
United States, 249 U.S. 47, 52, 39 S. Ct. 247, 249 (63 L. Ed. 470), applies: 
‘The question in every case is whether the words used are used in such 
circumstances and are of such a nature as to create a clear and present 
danger that they will bring about the substantive evils that [the state] 
has a right to prevent’. 


If what I think the correct test is applied it is manifest that there 
was no present danger of an attempt to overthrow the government by 
force on the part of the admittedly small minority who shared the de- 
fendant’s views. It is said that this manifesto was more than a theory, 
that it was an incitement. Every idea is an incitement. It offers itself 
for belief and if believed it is acted on unless some other belief out- 
weighs it or some failure of energy stifles the movement at its birth. 
The only difference between the expression of an opinion and an incite- 
ment in the narrower sense is the speaker’s enthusiasm for the result. 
Eloquence may set fire to reason. But whatever may be thought of the 
redundant discourse before us it had no chance of starting a present 
conflagration. If in the long run the beliefs expressed in proletarian 
dictatorship are destined to accepted by the dominant forces of the 
community, the only meaning of free speech is that ye f should be given 
their chance and have their way. If the publication of this document had 
been laid as an attempt to induce an uprising against government at 
once and not at some indefinite time in the future it would have presented 
a different question. The object would have been one with which the 
law might deal, subject to the doubt whether there was any danger that 
the publication could produce any result, or in other words, whether it 
was not futile and too remote from possible consequences. But the in- 
dictment alleges the publication and nothing more”. 


“Due process” is thus seen to be interpreted as a limitation on 
law which to a degree of unreasonableness affects personal liberties or 
property. Confining that limitation to the broadest sense of procedure 
is incompatible with the provisions of the Bill of Rights. Section 2 
deals with specific matters of that nature in such detail as virtually 
to exhaust the items of importance. If the inclusion were intended to 
imply that Parliament can, without repudiating the declarations of 
section 1, make any utterance a crime, that substantive law is not 
within the scope of due process, that the latter is restricted to what- 
ever adjectival rules or jural constructs may lie beyond the enumera- 
tion of section 2 which, to adapt the language of Macbeth would “keep 
the word of promise to the eyes and break it to the mind”, then it 
could only be said that the declarations are of no significant value, 
wordy symbols signifying little. 


What, on its face, is indicated by the Act is the setting up for all 
law infringing rights, privileges and liberties, a standard of rational 
acceptability in the regulation of human conduct and relations. Perti- 
nent to that would be these considerations:the existence of an evil 
to be curbed or a benefit to be provided, in the public interest; the 
appropriateness of what is proposed as regulation to the end sought; 
the extent to which individual privileges and liberties are encroached 
upon; and the relation between the degree of imposition and the good 
achieved. That seems to be the natural view of what such law should 
be generally and it supports the inclination to hold that the theory 
of the social contract necessarily places limits to the exercise of power 
entrusted to government. The compact can be viewed as a complete 
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surrender of human liberties to a supreme power, receiving in ex- 
change rights and immunities; but that conception of absolutism is 
in conflict with the basic assumptions of democratic, politically- 
minded men. Without difficulty they can accept a theory of surrender 
to government; but the withholding of power to enact measures that 
shock deep instincts can in theory be as appropriately assumed as 
that the generality of regulation can be conferred. 


The contrast to the reasonable emerges in the arbitrary, the 
judgment of the unenlightened or the tyrannists. What character of 
law is envisaged by section 2 when it provides for legislation preceded 
by a declaration that it shall operate in effect to violate the prohi- 
bitions previously declared? It would obviously be extreme and extra- 
ordinary; the significance is that it is contemplated. Contemplated also 
is the period of normal workings in which not parliament but the 
courts will judge of the excesses of legislation. With the evident diffi- 
culties of application of the standard, it may be asked whether we are 
prepared to venture upon the task of establishing under judicial cen- 
sorship, a body of law in which the individual has preserved to him 
against government, the widest practicable measure of free activity, 
and the community, that regulation which, through advancing intelli- 
gence, enables its life to deepen and expand in reasonable security, 
health, strength and the enjoyment of civilization’s values? For the 
realization of these ends should we remain dependent on the temper 
and judgment of parliament or accept the arbitrament of the courts? 
Through the vast increase of administrative regulations, the extension 
of which is inevitable, dangers multiply of abuse through the effect 
on men discharging such functions of exposure to the clamour of many 
interests and influences; even in England such dangers have been 
shown to be real and grave. On the highest level decisions have been 
made which have shocked Parliament, to say nothing of the public. 
Power of that sort grows by what it feeds on and arrogance tends 
to become its accompaniment. A more remote, disinterested and 
disciplined judgment is likely to be able to see in broader perspective 
what closer relations to the rough and tumble does not. With the 
benefit derived from that objectivity, and as our constitutional 
position now stands, parliamentary action might profit from judicial 
review. Although popular representatives in their political education 
become realistic in certain aspects, it is a mistake to assume either 
that limited realism is always a sound basis for legislative action or 
that an imaginative sense of realities is denied those who sit in courts 
of justice. 


The authorities cited sufficiently indicate for the purpose in 
hand the variations in theoretical conceptions embodied in or appro- 
priate to the interpretation of due process and in the emphasis in 
application which have characterized the course of adjudication in the 
United States; they have sought to elaborate corollaries of the 


institutions which the provisions of the Constitution were designed to — 


set up and secure. Those ideas grew out of the historical circumstances 
of the time: the arbitrary and arrogant subjection of colonial inter- 
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ests to those of a government in which there was no voice to represent 
them; the speculation on political theories of democratic society 
particularly in England and France, then rife; the emergence of 
assertions of individual immunities and liberties beyond the reaches 
of law; a spirit of aggressive independence growing out of the self- 
reliance generated in the isolation and conquest of a new world in 
which talents, energies and courage were challenged by a boundless 
endowment of natural wealth; all this accompanied by inevitable 
suspicion and distrust of government. That these conditions should 
lead to an exaggeration of private liberties and their domination in 
judicial administration is not surprising. While the vast, pristine 
resources remained open to exploitation the function of juristic 
reason remained largely that of justifying the dialectic of a detached 
logic developed for the protection of those liberties and the limitation 
of social regulation. There was conceived such a generalized self- 
regulating principle involved in the elaboration of those liberties as 
would bring about the nearest approach to utopia to which human 
beings might aspire. But like all exaggerations, this, in the course of 
time, began to exhibit inherent incompatibilities with social justice. 


Left out of account was the evolving nature of social institutions 
and relations, nor was there sufficiently appreciated the degree to 
which man is the product of his society; that the rights and liberties 
demanded are to be exercised and enjoyed in that context: and to 
organic incorporation they must be reconciled. Within the past one 
hundred years western society has been in a state of unprecedented 
dynamic change, evolving innumerable new mechanisms of action 
which have revolutionized consequential conditions; the multiplication 
of forms of property; the institution of the corporation, with its 
limitless ramifications, creating a means for the concentration of 
economic power undreamt of by preceding ages; contemporary and 
parallel organizations of groups, economic, social, political, all simi- 
larly proliferating interests, influences, compulsions, and powers 
within the welter of which the isolated individual is tossed about like 
a cork on the ocean’s breast. It is the function of redressing distor- 
tions produced by the operations of these forces and tendencies that 
is performed by due process. Supplementing them have come immea- 
surable control over the powers of nature, the preservation of human 
life and the menace of population, the limitations of habitable areas, 
the necessities of food production, and the ambivalence for good or 
evil of every new power brought within control. One needs only to 
contrast the present scene with that in the Western world of 1774 
to place the more or less detached questions then dominant in their 
proper relation to the problems of today. 


In such a view of things the changing trend in the treatment 
of constitutional guarantees in the United States shown during the 
past twenty years can be assessed as a truer and more penetrating 
perception of the totality of what was forged in 1787 than any con- 
sistent adherence to static ideas could possibly be. It recognizes the 
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flux of the human situation and gives organic viability to the great 
ideas there enshrined. 


Though that course of adjudication has lessened the emphasis 
of the early stages in response to the new conditions, the essence of 
its purpose, adumbrated in 1890, has been the restraint of legislative 
processes only in that degree in which they are unnecessary and 
surplus for protection against imbalances so generated. What are to 
be struck down are the gross excrescences which are foreign to age- 
old traditions of the reasonable, measures which within a substantial 
span of time prove their acceptability. 





cel 
Why not, then, leave the question of what is fair and acceptable wi 
to the determination of legislatures? Whatever the answer to this, leg 
the legislature, by its own declaration, has placed the duty on the, cu 
courts which they must accept; and by doing so, it has recognized it 
that on occasion legislation does not always restrain its action ce: 
within the limits of due process. It has accepted the view that under na 
the conditions in which laws are enacted in our parliamentary system ne 
there may be lapses from those appreciations of inarticulate interests 
with which the function of courts is specifically and uniquely charged; 
that a detached and objective examination in an atmosphere from Cl 
which certainly a wider range of irrelevance is excluded than in a th 
legislature will probably be able to pronounce a sounder judgment oe 
than that of public debate. Parliament in fact has expressed its Cl 
opinion to that effect in conditioning legislation by due process; and Is 
it has presented to judicial tribunals for the first time an opportunity LI 
to elaborate a Canadian jurisprudence within the perspective of the 
national ethos of a modern western state. 1¢ 
Undoubtedly the expression is one of difficulty in precise defini- N 
tion; but it constitutes a standard and all standards assessing human in 
conduct are imprecise in both conception and application: the Ir 
“reasonable man” is the creation and instrument of the courts, a fo 
sufficiently difficult example. At certain dimensions we can without | ul 
doubt pronounce legislation outside of the bounds of traditional pro- eC 
cess, as where the issue of river-pilot licenses is limited to persons Sé 
of blood relation to presently licensed pilots?®; or legislation that WwW 
eliminates most women as barmaids®®; or legislation that would re 
take property for an exclusively private purpose, or for a public a 
purpose without compensation. With such departures from the norm re 
of living tradition we have no difficulty and they give a clue to the “ 
character of action which due process condemns. But similar dis- | 7 
tortions and their consequences more subtle are scarcely avoidable ti 
and it is in that general control, however they may arise and in ol 
whatever context, that due process finds its full function. | - 
E 
H 
iatniaehane. I 0 
29 Kotch v. Board of River Pilots, 330 U.S. 522 (1947). sa 


30 Goesart v. Cleary, 335 U.S. 464 (1948). 











A New Law of Corporate Trade Names 


GEORGE A. ROLSTON* and GERALD M. ADLER** 


The rapid increase in the number of incorporations over the last 
century raises problems as to the regulation of the corporate name 
which were not envisaged a hundred years ago when the first general 
legislation was introduced. Every lawyer is familiar with the diffi- 
culties of choosing a corporate name, and the problem of preserving 
it from encroachment by others is, if anything, of still greater con- 
cern. These two questions are facets of the same basic problem, 
namely, how far does the law protect an established company from 
newcomers seeking to incorporate under the same or a similar name? 


The recent case of Re The F. P. Chapple Co. Ltd., Ex parte 
Chapples Ltd. throws a great deal of light on this problem, and 
this article will be devoted to an examination of some of the broader 
issues raised by this case. This was an application brought by 
Chapples Ltd. under section 12 of the Ontario Corporations Act 
1953,2 seeking an order that the respondent, The F. P. Chapple Co. 
Ltd., should change its name to such other name as is deemed proper. 


The facts were briefly that Chapples Ltd. was incorporated in 
1911 and ever since had carried on a department store business in 
Northern Ontario in Fort William and six other towns in the surround- 
ing district and had acquired a considerable reputation in that district. 
In 1954 a director of Chapples Ltd., one F. P. Chapple, the son of the 
founder, started up a small dry goods store in Burlington, Ontario, 
under the firm name and style Chapples Dry Goods, with the knowl- 
edge of the other directors. Later he opened a branch under the 
same name in Bronte. In 1959 all of the shares of Chapples Ltd. 
were sold to the Great Western Saddlery Co. Ltd. and F. P. Chapple 
resigned as director. Shortly afterwards F. P. Chapple incorporated 
a public company under the name The F. P. Chapple Co. Ltd. the 
respondent company, which thereupon bought the business of Chapples 


*Mr. Rolston took his first LL.B. at University College London, England in 
1955 and was called to the bar by The Middle Temple in 1956 where he prac- 
ticed until 1958 specializing in Patent and Trade Mark matters. In 1960 he 
obtained an LL.B. from Osgoode Hall Law School and is presently working 
under articles with the firm of Cavanagh & Norman. 

**Mr. Adler was formerly a licentiate of The Chartered Auctioneers’ & 
Estate Agents’ Institute, England and is presently in his first year at Osgoode 
Hall Law School. 

1 (1960), 33 C.P.R. p. 48 at first instance; [1960] O.R. p. 531. The name 
of the company appears to be misquoted in several ways in the report, the 
correct version being that shown above. 
2R.S.0. 1960, c, 71. 
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Dry Goods, including the goodwill which was valued at $7,000. There- 
after, the dry goods business was expanded to the level of a “Junior” 
Department Store, and the name on the store fronts changed to The 
F. P. Chapple Co. Ltd. Department Store, with the words “The F. P.” 
and “Co. Ltd.” being in very much smaller lettering than the three 
principal words. There was a considerable volume of evidence, as to 
the various different forms of lettering used both by the applicant 
and the respondent, over their various stores, and also as to the 
various forms of advertising and letterhead employed, and a number 
of affidavits showing the distinctiveness of the applicant Company’s 
name. There was also evidence of one case of actual confusion having 
occured where some invoices for The F. P. Chapple Co. Ltd. were 
sent to Chapples Ltd. It appears from the judgment of the trial 
judge,? Mr. Justice Stewart, that two actions were brought by 
Chapples Ltd., one under section 12 of the Corporations Act and the 
other for “passing off’’, the latter not having been proceeded with at 
this point. 


When this application came before him in December 1959 the 
learned judge proceeded on the basis that the statute required him 
simply to compare the two names and reach his own opinion as to 
the likelihood of deception. On comparing the two names side by 
side namely 


The F. P. Chapple Company Limited 
and 
Chapples Limited 


he decided that there was no likelihood of deception of “any intelli- 
gent person”, and that accordingly the applicant had failed to dis- 
charge the onus upon it and the application must be dismissed. He 
referred briefly to the considerable volume of evidence of the distinc- 
tiveness of the applicant’s name and of the manner in which the 
applicant and the respondent used their names and held that this 
was irrelevant in an application under section 12, though it would, 
of course, be important in a holding out (i.e., passing off) action. 


On appeal the finding of Stewart J. was reversed and accordingly 
an order was made referring the case back to Stewart J. with a 
direction to change the name of the respondent to such name as he 
deemed proper, the Court of Appeal (Porter, C.J.0., Gibson and 
MacKay, J.J.A.) holding* that the words “likely to deceive” in 
section 12 should be subjected to virtually the same tests as those 
applied in a common law action for passing off. 


This provision has seldom been judicially examined and indeed 
only one prior application under this section was cited by counsel and 


3 (1960), 33 C.P.R. 50. 


4[1960] O.R. at page 538. (The word NOT in line 21 having been deleted 
in the next issue of the reports.) 
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that resulted in the application being dismissed without any detailed 
consideration of the principles to be applied.® 


Accordingly it is of interest to examine the principles applied 
by Stewart J. and by the Court of Appeal respectively, and any further 
alternative avenues of approach to section 12, and also to consider 
the purpose of this provision and whether this purpose is achieved. 


To do this it will be helpful to give a brief summary of the com- 
mon law of passing off by trade names, and of the statutory action 
for passing off under section 7 of the Trade Marks Act 1953, and 
then to examine the provisions of section 12 and corresponding com- 
pany law provisions in other jurisdictions. 


“PASSING OFF” 
The Common Law Action™ 


The basic principles governing all types of passing off actions at 
common law, whether by confusing trade marks, or confusing trade 
names or otherwise, were summarized by Kay L. J. in Powell v. 
Birmingham Vinegar Breweries Co.:8 


“The law relating to this subject may be stated in a few propositions. 


(1) It is unlawful for a trader to pass off his goods as the goods of 
another. 


(2) Even if this is done innocently it will be restrained. 
(3) A fortiori if done designedly, for that is a fraud. 


(4) Although the first purchaser is not deceived, if the article is so 
delivered to him as to be calculated to deceive a purchaser from him, 
that is illegal. 


(5) One apparent exception is that where a man has been describing his 
goods by his own name, another man having the same name cannot 
be prevented from using it, though this may have the effect of 
deceiving purchasers. 


(6) But this exception does not go far. A man may so use his own name 
as to infringe the rule of law. It is a question of evidence in each 
case whether there is false representation or not. So he may be 
restrained if he associates another man with him, so that under their 
joint names he may pass off goods as the goods of another per- 
GOR. ..6° 


Since we are here concerned with trade and personal names, only 
paragraphs 5 and 6 are of princirsl concern, but paragraph 4 is an 
example of the test to be appliec’ these cases. Before leaving this 
case it is important to observe thu: it refers only to “goods”, whereas 


as: ae’ Menzies-Gibson, [1955] O.W.N. 657; 23 C.P.R. 87; (1956), 1 D.L.R. 
6 The Trade Marks Act, 1-2 Eliz. 2, c. 49. 


7¥For a fuller treatment see Canadian Law of Trade Marks, Dr. H. G. 
hy ed., Vol. II, pages 721-938 and Kerly on Trade Marks, 7th ed., pages 


8 Powell v. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 54 at p. 79; 
13 R.P.C. at 256. 
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other cases indicate that the common law action will also cover 
“services”? and “business”.2° 


Another preliminary point is the difference between a trade 
mark and a trade name. The two definitions adopted in The Trade 
Marks Act, 1953 are derived from the common law: 


Section 2(t) 
“trade mark” means 


(i) a mark that is used by a person for the purpose of distinguishin 
or so as to distinguish wares or services manufactured, sold, 
leased, hired or performed by him from those manufactured, sold, 
leased, hired or performed by others, ... 


Section 2 (u) 


“trade name” means the name under which any business is carried 
on, whether or not it is the name of a corporation, a partnership or 
an individual. 


In this discussion, we are concerned only with trade names but 
it is important to observe that these two definitions are not exclusive 
of one another, and in many cases it will be found that a trade name 
is being used both as the name of a business and also as a trade mark, 
and in these circumstances, the trade name is said to acquire ‘‘second- 
ary significance”. 


In the case of passing off by confusing trade names, the plaintiff 
must show at least a likelihood of confusion or deception between his 
business and the business of the defendant by reason of trade names, 
such that persons doing business with the defendant will believe that 
they are doing business with the plaintiff.12 In order to show such 
confusion, he must first establish that his trade name is prima facie 
distinctive of his business though the burden of proof here is lower 
than in a trade mark case.15 Furthermore, the plaintiff must himself 
have acquired the trade name honestly and it must not be one that 
is in any way misleading.14 


It is also important to distinguish between a trade name which 
has no relation to the business such as a coined word, on the one 


9 Office Cleaning Services Ltd. v. Westminster Window and General 
Cleaners Ltd. (1946), 63 R.P.C. 39. 

10 Sales Affiliates Ltd. v. Le Jean Ltd. (1947), 64 R.P.C. 103. 

11 Singer Mfg. Co. v. Loog (1882), 8 A.C. 15. 

12 Goodwin v. Ivory Soap Co. (1900), 17 R.P.C. 689. 

Magnolia Metal Co. v. Tandem Smelting Syndicate (1900), 17 R.P.C. 477. 

Cf—B Manischewitz Co. of Canada Ltd. v. Hartstone et al, for the 
test under the Unfair Competition Act. 1932. 

13Montreal Lithographing Co. Ltd. v. Sabiston (1899), 16 R.P.C. 444. 

Stevens v. Bell (1927), 31 O.W.N. 371 

Green v. McIntosh, [1930] 2 DLR. 656. 

Southern v. Reynolds (1865), 12 L.T.N.S. 75. 

14 Brewster Transport v. Rocky Mountain Tours & Transport Co. et al., 
{1931] S.C.R. 336, 

Shutt v. Sterling Food Markets Ltd., [1933] W.W.R. 219. 

Hilton Hotels Corp. v. Belkin et al. ’(1955- 56), 17 W.W.R. 86. 

15 Cellular Clothing Co. v. Maseton & Murray, ‘wot A.C. 326. 
Dominion Motors Ltd. v. Gillman et al. 32 C.P.R. 7 
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hand, and a name which is descriptive either of the business or of its 
geographical location on the other hand.15 Generally speaking, it 
may be stated that the burden of proof in the first case is much 
lighter than in the second, and indeed where the name is clearly 
descriptive of the business it may be virtually impossible for the 
plaintiff to prove distinctiveness.16 


Before confusion, or likelihood of confusion can be established, 
it is necessary to show that the plaintiff and the defendant are in the 
same class of business such that members of the public could readily 
confuse one with the other and this principle is frequently summarized 
by stating that the plaintiff and the defendant must be “competi- 
tors”, though this statement is open to a narrow interpretation.1” 


The question of the length of time in which the plaintiff and 
defendant respectively have carried on business is of considerable 
importance.18 Thus, if the two businesses have been conducted for 
a substantial length of time without evidence of confusion, the plain- 
tiff will have a much heavier burden of proof.19 Conversely, if the 
plaintiff is only recently established, he will be unable to restrain a 
defendant, since there will be little to choose between them.”? 


The Statutory Action? 


Having stated these basic propositions of the common law of 
passing off by trade names, reference may be made to the statutory 
action for passing off which incidentally has no counterpart in Great 
Britain. Sections 7(b) and (c) of the Trade Marks Act, 1953 provide 
as follows: 


No person shall . 


(b) direct public attention to his wares, services or business in such a 
way as to cause or be likely to cause confusion in Canada, at the 
time he commenced so to direct attention to them, between his wares, 
services or business and the wares, services or business of another; 


(c) pass off other wares or services as and for those ordered or requested. 


16 Anglo Canadian Tire Agencies v. Anglo Canadian Underwriters Ltd. 
(1942), 16 M.P.R. 198. 

Cohen v. Kraus, [1922] 1 W.W.R. 703. 

“My Valet” v. Winters (1913), 27 O.L.R. 1. 

Gramm Motor Truck Co. v. Fisher Motor Co. (1931), 30 O.L.R. 1. 

Matthews v. Omansky (1913), 14 D.L.R. 168; 25 W.L.R. 603. 

Brookers v. Collins, [1932] OR. 189; 2 D.LR. 139. 

17 Macmillan v. Ehrmann Bros. Ltd. (1904), 21 R.P.C. 357. 

Anglo Canadian Tire Agencies v. Anglo Canadian Underwriters Ltd., 
supra. 
os Cf.—Philco Corp. of Canada Ltd. v. Bialik, 5 Fox Pat. C. 1 at 139; 5 C.P.R. 


18 Walker v. Alley (1807), 13 Gr. 366; Silkins v. Piper (1869), 15 Gr. 581. 

Carey v. Goss (1886), 11 OR. 619; Robinson v. Bogle (1889), 18 O.R. 387. 

Montreal Lithographing Co. v Sabiston, supra. 

Love v. Latimer (1900), 32 OR. 2 

19 Harold Lee (Mantles) Ltd. ae Harlee Ltd. v. Harold Harley 
(Fashions) Ltd. and Harold Harley (Sales) Ltd., oo. 71 R.P.C. 57. 

20 Cira et al. v. Karmanoff et al., [1955] O. W.N. 178 

21See H. G. Fox, Canadian Laws of Trade Marks, supra, at pages 817- 
819 and 837-838. 
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These provisions are generally understood to enact the common 
law of passing off and to give it statutory force and effect though 
without making any material changes.2? The words “direct public 
attention” are not restricted to some overt act such as the broad- 
casting of a “commercial” on radio or television, but in fact include 
any means whereby the wares, services or business of one person are 
distinguished from those of another, whether actively or passively.73 
The words “likely to cause confusion”, appearing in section 7(b) 
might be thought to be subject to the interpretation laid down in 
section 6, which sets out in some detail the circumstances in which 
trade marks and trade names are deemed to be confusing with one 
another. Of particular interest is section 6(5) which provides as 
follows: 


(5) In determining whether trade marks or trade names are confusing, 
the court or the Registrar, as the case may be, shall have regard to 
all the surrounding circumstances including 


~ 


(a) the inherent distinctiveness of the trade marks or trade names 


and the extent to which they have become known; 
(b 


~ 


the length of time the trade marks or trade names have been 
in use; 


(c) the nature of the wares, services or business; 


(d 


~ 


the nature of the trade; and 


(e) the degree of resemblance between the trade marks or trade 
names in appearance or sound or in the ideas suggested by them. 


These specific conditions do not exclude the consideration of other 
circumstances, but it is interesting to note that the question of com- 
petition between the business of the plaintiff and that of the defendant 
is omitted. 


However, in commenting on this particular point, Dr. H. G. 
Fox,”4 observes that the provisions of section 6 do not apply to 
section 7 since section 6 defines the word “confusing”? when used as 
an adjective and not the word “confusion” as used in section 7(b). 
He goes on to suggest that the question of actual competition between 
the plaintiff and defendant is now irrelevant, at least as far as an 
action under section 7(b) is concerned. Some doubt is cast upon this 
proposition by the decision in Cira v. Karmanoff?> in which an 
injunction was refused on the grounds that, inter alia, the plaintiff 
and defendant were not in fact competitors. 


22 Hart v. Kilroy, 14 Fox Pat. C. 97; 20 C.P.R. 44: 23 C.P.R. 26. 

See also B. Manischewitz Co. of Canada Ltd. v. Hartstone et al., 13 Fox 
Pat. C. 63; 17 C.P.R. 107; [1953] Ex. C.R. 1—for a discussion of the test to 
be applied under the Unfair Competition Act 1932, section 11. 

Note that: section 11(b) used the words “reasonably apprehended,” 
whereas the present section 7(b) of the Trade Marks Act does not, and it is 
assumed that this decision insofar as it is based for the old Statute is no 
longer applicable. 

23 Dominion Motors Ltd. v. Gillman, et al., supra. 
24H. G. Fox, Canadian Law of Trade Marks, supra, p. 818. 
25 Supra. 
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While the foregoing remarks deal with the question of trade 
names generally, a distinction must be made in the case where the 
trade name is the personal name of the proprietor of the business.”6 
One of the fundamental rules by which the common law limited 
the scope of the passing off action was to the effect that every man 
has the inalienable right to carry on business on his own behalf 
in his own personal name provided he does so honestly and without 
any intention to cause confusion or deception.2? This has already 
been stated in the reference to the Powell v. Birmingham Vinegar 
Breweries Case.?8 This particular branch of the law contains some 
of the most interesting cases both of deliberate deception, and also of 
unequivocal honesty, that are to be found anywhere in our law. 
However, it is thought that its importance is diminishing under the 
influence of business conditions requiring incorporation of businesses, 
however small. In these early cases, great attention was paid to the 
motives of the defendant and it was of vital importance to ascertain 
whether his use of the name was honest or fraudulent.2? Thus, any 
attempt by the defendant to add to or “garnish” his personal name 
in any way was usually regarded as an attempt to make it look more 
like that of the plaintiff, such additions being known as “badges of 
fraud.”3° After a time, what may be called “constructive fraud” 
was developed by the courts which stated more or less that if a plain- 
‘iff used the name of his business on his goods as a trade mark and 
his goods came to be known and commonly dealt with by that name 
as a trade mark, then it was not open to a defendant bearing the 
same name to set up in business subsequently and assert his right 
to use his own name, because in those circumstances, he was presumed 
to be acting dishonestly.*4 


The Trade Marks Act, 1953 gives statutory force to the right to 
use a personal name even when it conflicts with a registered trade 
mark, provided that this will not depreciate the value of the goodwill 
in the mark, the relevant portions of section 20 stating as follows: 


20. The right of the owner of a registered trade mark to its exclusive 
use shall be deemed to be infringed by a person not entitled to its 
use under this Act who sells, distributes or advertises wares or ser- 
vices in association with a confusing trade mark or trade name, -_ 
no registration of a trade mark prevents a person from making . 
any bona fide use of his personal name as a trade name. . 
in such a manner as is not likely to have the effect of depreciating 
the value of the goodwill attaching to the trade mark. 


26 Turton v. Turton (1889), 42 Ch. D. 128. 

Powell v. Brimingham inno Brewery Co., supra. 

27 Joseph Rodgers & Son Ltd. Ny N. Rodgers (1921), 13 R.P.C. 251. 
Burgess v. Burgess (1853), 3 DeG. ¥ M. & G. 896; 22 L.J. Ch. 675; 43 E.R. 351; 
98 R.R. 350. 

28 Supra. 

29 Holloway v. Holloway (1850), 13 Beav. 209; 51 E.R. 81: 88 R.R. 463. 

8S. Chivers & Sons Ltd. v. 8S. Chivers & Co. Ltd. (1900), 17 R.P.C. 420. 

30 F,. Herman & Co. Ltd. v. I. Herman, [1939] O.W.N. 15. 

Bowes v. Shea, [1939] 2 D.L.R. 76; (1938- 39), 138 M.P.R. 327. 

31 John Brinsmead & Sons Ltd. v. Brinsmead ( 1913), 30 R.P.C. 493. 
S. Chivers & Sons Ltd. v. 8S. Chivers & Co. Ltd., supra. 
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The precise effect of this provision has yet to be tested in Court 
though it has sometimes been considered.32 The saving clause in 
respect of personal names refers only to the infringement of a regis- 
tered trade mark and has no application under section 7.5% The 
Act contains no other saving clause in this latter case and it is argu- 
able that on a strict interpretation of section 7(b) none is intended. 
However, while the point has not been specifically dealt with by the 
Courts, the cases do indicate that section 7(b) is merely declaratory 
of the common law,*4 and it may therefore be interpreted to include 
the common law exceptions as to personal names. 


The law of passing off both common law and statute, refers to 
individuals and to businesses whether incorporated or not. However, 
certain further observations may be made in connection with corpor- 
ations. Thus, where one corporation assumes a name which is calcu- 
lated to cause deception or confusion with an established business, 
whether incorporated or not, an injunction will be granted restraining 
the corporation from carrying on business under that name notwith- 
standing that the grant of the name is under the prerogative, by 
letters patent.55 The defense that the name is a personal name is 
strictly speaking not open to a corporation, since the fundamental 
basis of the common law right of an individual to set up in business 
under his own personal name is clearly not applicable to the case of 
an incorporation of a new business for which any name can be 
chosen from “the rich field of the English (and French) language’’,*® 
at least at the outset. However, where the new corporation is taking 
over the established business of an individual this right may appar- 
ently be acquired by virtue of an assignment to the corporation of 
the business if it has been carried on by the individual under his own 
personal name.3? The cases have not dealt with this point at great 
length, but it would appear that the business must have enjoyed 
substantial goodwill and the transaction must be at arms length and 
without any deliberate intention to cause deception or confusion.** 


32 Hart v. Kilroy, supra. 


33 Section 7 deals with the subject of unfair competition generally 
without reference to registered Trade Marks, whereas sections 19 to 22 deal 
with the specific question of the infringement of a registered trade mark. 
Cf. Section 9 of the Unfair Competition Act, 1932 which was dropped in the 
Trade Marks Act, 1953. 

34 See footnote 22 supra. 

35 Acme Vacuum Cleaner Co. Ltd. v. Acme Vacuum Cleaner Co. Ltd., 
13 C.P.R. 146; 13 Fox Pat. C. 85. 

Canadian National Investors Ltd. v. Canadian National Estates Ltd., 
(1911] 1 W.W.R. 87. 

But where the incorporation is by Act of Parliament the Act will not 
pepemnes Travellers Inc. v. Travellers Life Insurance Co. (1910), 20 Que. K.B. 

36 Re Bristol Laboratories Inc. and Ciba Ltd., Supreme Court of South 
Africa, Patents Journal Vol. 13, No. 5. 

37 Henry K. Wampole & Co. Ltd. v. Henry 8. Wampole & Co. Litd., 
(1925] Ex. C.R. 61. 

Waring & Gillow Ltd. v. Gillow & Gillow Ltd. (1910), 33 R.P.C. 173. 

38 Lloyd’s v. Lloyds (Southampton) Ltd. (1912), 29 R.P.C. 433: Pinet 
et Cie. v. Maison Pinet (1897), 14 R.P.C. 933. 
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Even under these circumstances, however, it would seem that 
there is no real need to permit the new company to incorporate under 
the individual’s personal name. One reason for this is the inevitable 
“garnishing” of the name by the addition of the word “limited”, 
which is of course compulsory.®? It is suggested that one solution 
is to incorporate under any unobjectionable name and register the 
individual’s name as a proprietorship of the company.”° 


The remedies which may be obtained against a corporation in a 
passing off action are the same as those in any other passing off 
action, namely, an injunction, delivery up, damages and costs.*1 It 
is not competent to the court in either the common law or the 
statutory passing off action to make any order regarding a change in 
the company name any more than it could order an individual to 
change his name.*2 Requests for other forms of relief have occa- 
sionally been made but have been unsuccessful.** 


Having outlined the common law and statutory passing off 
actions it is to be noted that the test to be applied in either case is 
fundamentally the same namely: is the defendant directing public 
attention to his wares, services or business in such a way as to cause 
or be likely to cause confusion ?4 


The test therefore comprehends an examination of the methods 
by which both the plaintiff and defendant are doing business and it 
is not limited to a comparison of names alone, or to the isolation of 
any other facets of their respective business, since it refers to what 
the two parties are actually doing rather than to what either of 
them may have registered as a trade mark, or secured as a corporate 
name. This is what distinguishes the passing off action, under statute 
and common law, from the action for infringement of a registered 
trade mark.** This subject is beyond the scope of this work but 
it may be stated briefly that in the case of a registered trade mark 
an action may be brought for infringement based essentially on the 
trade mark registration itself, rather than on what the plaintiff does 
with the mark.*6 


This distinction is even more pronounced in the case of an 
application to register a trade mark under the Act, which provides 
that a trade mark shall not be registered if it is confusing with a 


39 Ontario Corporation Act, 1953, ss. 20 and 21. 

40 Partnership Registration Act, R.S.O. 1960, c. 289. 

41H. G. Fox, Canadian Law of Trade Marks, supra, pages 921-938. 

42 But see Barrat v. Auto Electric etc. and cases dealt with below. 

43See below under heading “Company Acts Provision” for specific 
cases. 

44This test is based essentially on the wording of section 7(b) of the 
Trade Marks Act, 1953. 

45 See Lamber & Butler v. Goodbody (1902), 19 R.P.C, 377 at p. 381 per 
Farwell, J. “The registration obviates any necessity on the part of the plaintiff 
for proving his title to the mark by user.” 

46 Pinto v. Badman (1891), 8 R.P.C. 181. 

Kitchen Overall & Shirt Co. Ltd. v. Elmira Shirt & Overall Co. Ltd., 
(1937] Ex. C.R. 230. 
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prior registered trade mark and permits an opposition to an applica- 
tion by any person interested, based upon confusion with such a prior 
registered trade mark, or confusion with the trade name of a busi- 
ness.47 When considering such an opposition, the Registrar of Trade 
Marks is governed by section 6(5),48 and the parties do in fact file 
evidence on the various headings of the section, and this procedure 
is clearly of reasonable simplicity and brevity as compared with a 
passing off action. 


Incidentally, it is of interest that in applying the test for infringe- 
ment of a registered trade mark, or for confusion between a registered 
trade mark and a mark the subject of a pending application, the 
Courts have repeatedly held that the trade marks must be considered 
as a whole.*® It is not permissible, for example, to ignore similar 
portions of the marks and compare only the different portions nor 
vice versa. 


Reference is made to these distinctions between the common law 
and statutory rights and remedies because it will be suggested below 
that similar distinctions might well be made between the common law 
of trade names and the provisions of the relevant statutes dealing 
with corporate names in Canada, which will now be examined in 
detail. 


STATUTORY PROVISIONS RESPECTING CORPORATE NAMES 


Section 12 of the Ontario Corporations Act 1953,5° reads in part 
as follows: 


(1) a Corporation shall not be given a name (a) that is the same as or 
similar to the name of any known corporation, association, partner- 
ship, individual or business if the use of such name by the corpora- 
tion would be likely to deceive ... [subject to certain exceptions 
which are not here applicable]; 


(2) If a corporation through inadvertance or otherwise has been or is 
given a name that is objectionable, the Lieutenant-Governor, after 
he has given notice to the corporation of his intention so to do, may 
direct the issue of supplementary letters patent changing the name 
of the corporation to some other name; 


(3) Any person who feels aggrieved as a result of the giving of a name 
under s-s. (1) or the changing or refusing to change a name under 
s-s. (2) may, upon at least 7 days notice to the provincial secre- 
tary and to such other persons as the Court may direct, apply to the 
Court for a review of the matter and the Court may make an order 
changing the name of the corporation to such name as it deems 
proper or may dismiss the application. 


The precursor of this section is to be found in a much more 
general form as early as 1860 in Upper Canada, when the legislature 
enacted that the corporate name of a company should not be that 


47 Trade Marks Act, 1953, s. 37. 
48 Supra. 

nan Garments Ltd. v. Registrar of Trade Marks, [1945] Ex. 
Freed & Freed Ltd. v. Registrar of Trade Marks, 14 C.P.R. 19. 

B. Manischewitz Company of Canada Limited v. Hartstone et al., supra. 

50 Statute of Ontario, 2 Eliz. 2, c. 19. 
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of any other known company or any name liable to be unfairly con- 
founded therewith or otherwise on public grounds objectionable. 
These provisions were made much more specific by section 9 of The 
Joint Stock Companies Act of 1874:52 


9. In case it should be made to appear that any company is incorporated 
under the same name or under a name similar to that of an existing 
company, it shall be lawful for the Lieutenant-Governor in Council 
to direct the issue of Supplementary Letters Patent reciting the 
former letters and changing the name of the company to some 
other name to be set forth in the Supplementary Letters Patent; 


The Court of Chancery may compel an application under this section 

whenever a company improperly assumes the name of, or a name 

similar to that of an existing company. 
It should be noted that the Act failed to indicate who could bring an 
action before the Court, in order that it might compel an application 
to be made to the Lieutenant-Governor in Council for the issuance of 
Supplementary Letters Patent. Furthermore, the Act did not lay down 
a test by which “it could be made to appear” that a new company had 
been incorporated with a name similar to that of an existing company. 
Finally, it must be noted that the Act merely stated that the name 
should not be the same as, or similar to, that of an existing company. 
The Companies Act of 18973 section 23 amended the provisions of 
the 1874 Act by qualifying the phrase “same name as or under a name 
similar” by the words “as to deceive” and also by the inclusion within 
its application not only of an existing company but also of a partner- 
ship, individual, or any existing business. The power of the Court, 
after the Judicature Act, and of the High Court, to compel an 
application was dropped at the same time, leaving the sole authority 
in the Lieutenant-Governor in Council. These provisions have been 
substantially re-enacted by successive revisions of the Ontario Statutes 
until 1950, although the Act of 190754 did incorporate the provision 
concerning a name that was objectionable, while the Act of 1912, 
section 3755 amended the words “as to deceive” to “caluclated to 
deceive’. 


Not until 1953 was an explicit provision made in an Ontairo 
Statute giving an aggrieved party the right to apply to the Court 
for a review of his case, and empowering it to make an order changing 
the name of the corporation to such name as it deems proper. By way 
of comparison it observed that in Nova Scotia as early as 1912, a 
provision was made under the Companies Act® giving an aggrieved 
company, whose name had been changed by direction of the Registrar, 
the right to apply to the Court for an order either restoring its 
former name or making such provisions as seemed just for placing the 
company and all persons in the same position or as nearly as may 
be as if the Registrar’s direction had never been given. 


51 Statutes of Canada, 1860, 23 Vict., 


ec. 31, 
52 Statutes of Ontario, 1874, 37 Vict., c. 

c. 

c. 


ve 

35, s. 9. 
53 Statutes of Ontario, 1897, 60 Vict., c. 28, s. 23. 
54 Statutes of Ontario, 1907, 7 Ed. 7, c. 34, s. 28. 
55 Statutes of Ontario, 1912, 2 Geo. 5, Cc. 7 s. 37. 
56 Nova Scotia Statutes, 1912, 2 Geo. 5, c. 47's. 3B. 
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Clearly, even this did not go as far as the present provision of 
section 12 of the Ontario Act which permits an application by any 
person aggrieved. The statutes of other Provinces, and of the 
Dominion, are innocent of any specific provision enabling such an 
application, and it must therefore be regarded as something of an 
experiment. 


On one view, section 12 covers all businesses irrespective of 
competition and indeed Dr. H. G. Fox suggests that it applies without 
regard to the class of business in which the two companies are 
engaged: 

“This restriction, therefore, is of much wider extent than that imposed 
by the Common Law, which forbids the use of identical, or similar names 
only when the businesses concerned are of the same general class or 
are so related that the use of the same name will cause the public to 
believe that there is a connection or association between them, or will 
cause injury to reputation and goodwill.’”’57 

A variety of cases have arisen, both in Provincial Courts and in 
the Exchequer Court, in which the relevant provisions have been 
considered and a brief summary of them will now be given, though 
unfortunately the point of law for decision in the Chapple case does 
not seem to have been dealt with specifically. 


Thus in British Columbia Permanent Loan Ltd. v. Wooton 
(1898)58 it was held that the discretion of the Registrar under a 
corresponding provision of the Investment & Loan Societies Amend- 
ment Act, 1898 to register a company name was not conclusive, and 
it was therefore open to the Court to grant an injunction for passing 
off, restraining use of the name. 


An indication of one mode of enforcing this provision was given 
in J. Palmer Co. Ltd. v. Palmer-McClellan Shoe Pack Co. Ltd. 
(1917)5° which was an action for an injunction under the common 
law of passing off and for a declaration that confusion had occurred 
and was likely to occur. In refusing to make the declarations Barry 
J. held, 


“It seems to me that if the plaintiff has any rights in this matter, it is 
a right of appeal to the discretion of the Lieutenant-Governor in Council, 
under section 22 of the New Brunswick Joint Stock Companies Act for 
a change in the corporate name of the defendants .. .”, 


and he therefore concluded that the Court had no jurisdiction. He 
then considered, assuming the Court did have jurisdiction to make 
such a declaration, whether it was justified in doing so, and the test 
he applied was a straightforward comparison of the full names of 
each company; 


“that is, place the names side by side and test by inspection of the eye 
whether one is likely to be mistaken for or confounded with the other.” 


af H. G. Fox, op. cit., p. 852 see also Buckley, The Companies Act, 9th ed. 
p. 14. 
58 (1898), 6 B.C.R. 382. 
59 (1917), 45 N.B.R. 8. 
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Another mode of enforcement was attempted, without success, 
in the case of Oxweld Acetylene Co. v. Oxweld Co. of Canada, Limited 
(1923) ,©° which was an action at common law for passing off and for 
an order annuling the Letters Patent of the Company. On appeal, the 
injunction was maintained, but the annulment was refused on the 
grounds that there was nothing in the Act permitting annulment on 
the grounds of confusing names, and any such order must be sought 
by the Attorney-General in an ex relator proceeding. 


Enforcement of this type of section was once again avoided, this 
time on a technicality, in the case of In The Matter of The Foreign 
Insurance Companies Act, (1932),61 which concerned the construc- 
tion of Section 9 of that Act which prohibited the registration of a 
company with a name the same as a company already registered, or 
in the opinion of the Superintendent 


“any name liable to be confounded therewith”. 


A foreign company, The Continental Assurance Co., had been 
refused registration in view of the existence of a Canadian company 
called Continental Life Insurance Co. Ltd. Unfortunately, no judg- 
ment was given on the merits of the case, the Court holding that the 
Act did not in terms apply to the name of a Canadian company and 
therefore the registration of the foreign company was allowed. 


A provision of the same general character as that of Sec. 12 of 
the Ontario Corporations Act is found in the Quebec Partnership 
Declaration Act®2 which prohibits the registration of a name, style 
or firm name similar to one already registered. This provision was 
briefly considered in Pinard v. Coderre® but no specific construction 
was laid down for its application, the Court granting the injunction 
asked on the basis of the Unfair Competition Act, 1932,54 sections 7 
and 8. 


A more vigorous approach was taken to this type of provision 
when the corresponding section of the British Columbia Companies 
Act® was considered in Barratt v. Auto Electric Service (Pacific) 
Ltd,®* which as far as the statute was concerned apparently held only 
that the decision of the Registrar to permit registration did not bar 
the Courts from granting an injunction under the Common Law. 
However, the Court did grant two injunctions, one restraining further 
use of the confusing name, and another, ordering the defendant to 
change its name. The jurisdiction for this latter injunction is certainly 
not found in the Common Law, and it is assumed that the learned 
judge granted it under the Companies Act, possibly relying upon 
section 17(3). It is thus of great interest to find a Court willing to 


60 (1923), 54 O.L.R. 455. 

61 [1934] Ex. C.R. 84. 

62 1941 R.S.O., c. 277, s. 10 and 13. 

63 (1954), 20 C.P.R. 19; 13 Fox Pat. C. 77. 

64 Statutes of Canada, 1932, 22-23 Geo. 5, c. 38, s. 7, s. 8. 
65 R.S.B.C. 1948, c. 58, s. 17. 

66 (1954), 21 C.P.R. 30; 14 Fox Pat. C. 143. 
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give real force and effect to the Corporate Name provisions in a 
Companies Act, apparently for the first time. 


In Bewley v. Secretary of State® the President of the Exchequer 
Court dismissed an application under the general provisions of sec- 
tion 29(c) of the Exchequer Court Act for an order compelling the 
Secretary of State to change the name of the company. Details of 
his reason for judgment are not available. 


Enforcement of these provisions was once again evaded in the 
case of Re Universal Asbestos Cement Ltd. and Supercrete Ltd. 
which was an application by the U.A.C. Ltd. for a writ of prohibition 
from the Manitoba Queen’s Bench to prevent the Provincial Secre- 
tary from reconsidering the issue of Letters Patent of Incorporation 
to the U.A.C. Ltd. under section 10 of the Manitoba Companies Act.®9 
In the course of his judgment, Campbell J. held” that: 


“judicial decisions dealing with disputes as to the use of trade names 
and decisions under the Unfair Competition Act have no relevance to 
the present application”, 


a finding which was apparently ignored in the Re Chapple Case, and 
one which, it is submitted has much to support it. He then refused 
the writ of prohibition on the basis that the Minister had a discretion 
under the Act, the exercise of which did not determine the existence 
of rights as between two companies, and that he would not interfere 
with such a discretionary act for this reason. 


The present Ontario Act was apparently considered for the first 
time in the case of Re Menzies-Gibson Ltd.™ in which the Provincial 
Secretary had permitted a company to change its own name to “Men- 
zies-Gibson Ltd”. An individual named Menzie Gibson then objected 
under section 12(2) of the Ontario Corporations Act, 1953 and the 
Registrar changed the name to “Menzies and Gibson Ltd”. The 
Company then applied to the Court under section 12(3) for an order 
changing its name back to the earlier form. The Court held that the 
change made by the Provincial Secretary under section 12(2) was 
wrong, apparently on the basis that the names were not calculated to 
deceive. In the course of his judgment McRuer C.J.H.C. observed 
that: 


“He (Mr. M. Gibson) is not in any sense in a competitive market in his 
own personal right and even if he were I would hesitate to say there 
was a connection ., .” 


In another unreported decision Re Atlin-Ruffner Mines (B.C.) 
Ltd. and Atlin Nickel Mines Ltd.,"2 the facts were essentially that 
A.-R.M. was a British Columbia Company of considerable reputation 
and quoted on the Stock Exchange as “Atlin-Ruffner”’. 


67 R.S.B.C. 1948, c. 58, s. 17(1). 
68 (1959), 31 C.P.R. 102. 

69 1954 R.S.M. 1954, c. 43, s. 10. 
70 31 C.P.R. 102 at 111. 

71 [1955] O.W.N. 657; 23 C.P.R. 87. 
72 1957 (June) S.C.O., docket 676. 
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A.N.M. was an Ontario Company incorporated in 1957, and 
later in the same year it was certified in British Columbia as an Ex- 
tra-Provincial Company, A.-R.M. then objected under section 12(2) 
of the Ontario Corporation Act and the Provincial Secretary appointed 
a hearing at which he ordered A.N.M. to change its name. 


A.N.M. then applied to the Court under section 12(3) for an 
an order allowing it to keep its name and the Court so held, no rea- 
sons for the decision appearing on the record. 


It is to be noted that the last two cases both give a rather narrow 
interpretation to the section and one, in effect, generous to the newly 
registered company which is resisting the change. 


Turning now to the corresponding provisions of the British 
Companies legislation, the Companies Act, 1862,"3 section 20 provided 
as follows: 

20. No we | shall be registered under a name identical with that by 
which a subsisting company is already registered or nearly so re- 
sembling the same as to be calculated to deceive . . . and if any 
company through inadvertance or otherwise is . . . registered by 
name identical with that by which the subsisting company is reg- 
istered or so nearly resembling the same as to be calculated to 
deceive such first mentioned company may with the sanction of the 
registrar change the name.... 

This provision was maintained in successive Companies Acts 

without significant changes until the Companies Act (1948)74 when 
its form was substantially revised as follows: 


Section 17. No Company shall be registered by a name which in the 
opinion of the Board of Trade is objectionable. ; ’ 
Section 18(2). If through inadvertance or otherwise a company is 

registered by a name which, in the opinion of the Board of Trade is 

too like the name by which a company in existence is previously reg- 

istered, the first mentioned company may change its name.... 

Under the 1862 Act and its successors there have been few cases 
which sought to rely on its provisions and a larger number in which 
they were referred to in passing, but no case seems to have actually 
granted any relief under these provisions, and it is pertinent to 
examine them more closely. 


Thus, the 1862 Act stipulated that no company should be reg- 
istered with a name that is similar to that of a subsisting company, 
but there appears to have been neither a tribunal designated to 
receive applications nor a remedy to restrain its breach. Whether an 
application was to have been heard at all, whether by the Court or 
by the Registrar, is uncertain, although it would seem that an appli- 
cation to the latter, at least in the first instance, would have been more 
appropriate. Whether this was the only method of applying, however, 
is by no means clear. Assuming that there was to have been a com- 
petent tribunal to hear an application, the Act gave no indication as 


to whether the appropriate remedy was an injunction restraining the 


73 Public General Statutes, 1862, 25 & 26 Vict., c. 89, s. 20 [U.K.]. 
74 Public General Act, 11 & 12 Geo. 6, c. 38 [U.K.]. 
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use of the name, or an award of damages, or an order merely chang- 
ing the name. Clearly if the Registrar was intended to hear applica- 
tions under the section at first instance, the first two remedies would 
have been excluded. Finally, section 20 apparently did not give a right 
of action to any specific person, firm, or corporation, although the 
reference to a “subsisting company” is some indication that, if any- 
one was to have such a right, it was that company. On this last point 
there is authority at least for the negative proposition that a comp- 
any which was not incorporated under the Act of 1862 had no right 
to enforce section 20.75 


There is also authority for the point that the section did not 
apply as between two companies both of which were already reg- 
istered under its provisions since the prohibitory words in the sec- 
tion were stated in the future tense.”* This type of judicial amendment 
of statutory provisions is by no means uncommon, but it is regret- 
table to find such an evasion of the spirit of the statute being prac- 
tised by such a noted jurist as Jessel M.R.7* 


At most therefore, the section could have applied only as be- 
tween one registered company and another company seeking regis- 
tration, a situation which would seldom come to the notice of the 
older company at such an early stage. 


It is submitted, however, that under the general rules of statu- 
tory interpretation there were grounds for an application to the 
Court in the latter situations. Thus, it was said in an early case: 


“if a statutory obligation is created but no mode of enforcing its per- 
formance is ordained, the common law in general finds a mode suited 
to the particular nature of the case.78” 


Similarly, in a more recent case the same proposition was stated 
thus: 


“Prima facie a person, who has been injured by the breach of a statute 
has the right to recover damages from the person committing it unless 
it can be established by considering the whole of the Act that no such 
right was intended.79” 


Applying these principles to section 20, there were adequate grounds 
to support an application by the “subsisting company” to the Court 
for an injunction restraining the incorporation of another company 
in the name identical to, or so nearly resembling its name, as to be 
calculated to deceive, the Court being the common law tribunal and 
the injunction being the common law remedy. 


75 Hendricks v. Montague (1881), 17 Ch. D. 638. 
76 Merchant Banking Co. of London v. Merchants Joint Stock Bank 
(1878), 9 Ch. D. 560. 
a agony Ceylon Estates Ltd. v. Uva Ceylon Rubber Estates Ltd. (1910), 27 
" "77 Merchant Banking Co. of London v. Merchants Joint Stock Bank, 


supra. 

78 mee d. Bishop of Rochester v. Bridges (1831), 1 Barn. & Ald. 847; 35 
R.R. 483. 
79 Monk v. Warbey, [1935] 1 K.B. 75. 
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This in fact occurred in the case of Aerators Ltd. v. Tollit et al.,8° 
which was an action against the promoters of a proposed company, 
seeking an injunction under section 20 to restrain them from in- 
corporating under the name “Automatic Aerator Patents Ltd”. Far- 
well J. refused to grant the injunction on the grounds that there was 
no likelihood of deception between “Aerators Ltd.” and, “Automatic 
Aerator Patents Ltd”. His finding was based upon the fact that 
“aerator” was a word which was used to describe a certain type of 
apparatus and as such it was not open to the plaintiffs to claim broad 
rights in it as a trade name, and in fact it would only be able to re- 
strain the adoption of a virtually identical name.®! Apparently, there 
has only been one other case in the English Courts of a serious at- 
tempt to enforce the statutory provisions and that occurred in Daim- 
ler Motor Car Company Ltd. v. British Motor Traction Company 
Ltd.82 This was an action to restrain the promoters of a proposed 
company from incorporating under a certain name, the actions being 
based upon section 20 and on the common law. Buckley J., as he then 
was, refused to grant the injunction on the basis that the plaintiff’s 
name was not distinctive of their business, but was used by a number 
of different manufacturers to describe their cars, apparently without 
objection. 


In a more recent case, the corresponding provisions of the laws 
of Nigeria were considered by the Privy Council in the case of Lagos 
Chamber of Commerce (Incorporated) v. Registrar of Companies 
and Association of Merchants and Industrialists.83 The Privy Council 
found that there was no likelihood of deception between the two 
Chambers of Commerce and registration of the second was therefore 
allowed. It is not entirely clear from the report whether their Lord- 
ships consciously intended to distinguish in principle between the 
construction of the section, and the basis of the common law passing 
off action. Throughout the judgment, stress is laid upon the differ- 
ences between their names, and no reference is made to passing off 
principles, or to passing off cases in any detail, and it would seem that 
their Lordships merely sought to apply the section without engraft- 
ing a construction upon it by the study of common law cases, the 
following passage being exemplary;®4 


“Their Lordships are not, however, satisfied that when the two names 
are contrasted having regard to all the surrounding circumstances there 
is such a likelihood of deception as to make it right that the injunction 
should be granted.” 


There have also been attempts to make use of the section in other 
ways. Thus, in the case of Rex v. Registrar of Companies, the Court 
considered whether it could interfere by way of Mandamus, in the 


80 [1902] 2 Ch. 319; 19 R.P.C. 418. 
81 Supra at p. 324. 

82 (1901), 18 R.P.C. 465. 

83 (1955), 72 R.P.C. 263. 

84 Supra, at p. 265. 

85 [1912] 3 K.B. 23; 81 L.J.R. 914. 














208 OSGOODE HALL LAW JOURNAL {[voL. 2:191 


refusal by the Registrar to register the name of the company under 
the Companies Act, 1907°* section 8 (corresponding to section 20 of 
the 1862 Act). The Registrar had in fact refused to register the name 
of the company under the authority vested in him by section 8, on 
the grounds that the name so nearly resembled that of the company 
already registered as to be calculated to deceive. In rejecting this 
application, Avory J. made the following comments: 


“The moment it is admitted that the Registrar must exercise some dis- 
cretion as to the registration of a company .. . I think that in order to 
displace the decision of the Registrar and to justify this Court in in- 
terfering by Mandamus the applicant must show one or more of three 
things; either that the Registrar has not in fact exercised his discretion 
in the particular case, or that he had exercised it on some wron 
principle of law or that he had been influenced by extraneous materia 
which he ought not to have taken into account.”87 


Mandamus was therefore refused. 


However, under section 8 the Registrar had no power to refuse 
a name on any grounds other than similarity with an existing reg- 
istered name.®% 


Apart from these cases which turned specifically on the applica- 
tion of the Companies Act provision, there have been many common 
law passing off cases in which some reference has been made to this 
provision, while the cases themselves are authority only for the 
question of passing off. 


Thus in Hendricks v. Montaque®® a case of common law passing 
off, it was observed that section 20 of the Companies Act, 1862 did 
not apply as between an old established unregistered company and a 
newly established and newly registered company, and the court pro- 
ceeded to grant an injunction restraining passing off, in the usual 
form. 


Further light was thrown on the effect of section 20 of the 
Companies Act, 1862 in the case of Merchant Banking Company of 
London v. Merchant Joint Stock Bank.°° This was a motion for an 
injunction based on the law of passing off. Counsel for the defendant 
argued that since the Registrar had not seen fit to object to its name 
under section 20, at the time of incorporation, it could not now be 
considered objectionable. The Master of the Rolls dismissed this con- 
tention and observed that while section 20 was of much broader 
scope than the common law, since it prohibited similar names without 
reference to competition between business, it only applied before 


86 7 Ed. 7, c. 34. 

87 [1912] 3 K.B. 23 at p. 34. 

88 See R. (Rowell) v. Register of Joint Stock Companies for Ireland 
(1904), 38, Irish Law Times 136, Rex v. Registrar of Companies, Ex parte 
Bowen, [1914] 3 K.B. 161. 

89 (1881), 17 Ch. D. 638 and see North Cheshire & Manchester Brewery 
Ltd. v. Manchester Brewery Ltd., [1898] 1 Ch. 549; [1899] A.C. 83 for an 
observation. Section 20 did not apply in the circumstances of that case. 

90 (1878), 9 Ch. D. 560, 
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A New Law of Corporate Trade Names 


incorporation. Once incorporated the section was no longer applicable 
and the common law applied as between any two businesses. 


It is to be noted that under the common law of passing off the 
Court was not restricted to merely restraining a defendant from car- 
rying on business under a certain name, and the Courts have on 
occasion issued an injunction restraining a company from remaining 
on the register under a particular name.%1 


The problem of the construction of the corporate name provision 
of other Companies Acts has arisen in other parts of the Common- 
wealth. Thus in the Union of South Africa, in Union Steel etc. v. 
Companies Registrar? it was apparently held that the principles ap- 
plicable to the words “calculated to deceive” in section 10 of Act 31 
of 1909 are substantially the same as those applicable in passing off 
cases. 


In New Zealand, the relevant provision was considered in Re Cuff 
and Thompson Ltd.93 in which an application for a change of name 
was opposed by a company having a similar name, and it was held 
that the names were not confusing in the circumstances, there being 
no monopoly in a descriptive term. 


The foregoing cases have been reviewed in some detail because, 
with the exception of the South African case, they avoid laying down 
the test to be applied in the application of the words “calculated to 
deceive”, “similar to”, “confound therewith” or any other form, used 
in a variety of statutes. In this situation, it is necessary to make a 
study of the decisions to see what the Court has actually done in each 
case, and attempt to deduce a common principle from them. 


It is suggested that in the majority of cases the principle has been 
to merely compare the two company names as they stand, and to de- 
termine whether or not a reasonable man would be likely to be de- 
ceived. Due regard should be given to the question of whether the 
two companies are in related businesses,94 and whether the first 
company name is either descriptive of the business, or is a geographic 
name, on the one hand, or whether it is a “fancy” name on the other 
hand, the latter being entitled to broader protection than the former. 


It is submitted, however, that evidence as to such questions as 
the actual way in which each company carries on in business, and 
garnishes its name or alters it, is strictly speaking not relevant to an 
application under the statute.% Nor is it relevant to prove that the 
Corporate name is actually distinctive, as in the passing off action.” 


91 Panhard et Levassor v. Panhard-Levassor Motor Co. Ltd., [1901] 2 
Ch. 513; 18 R.P.C. 405. 
92 [1920] T.P.D. 266. 
93 [1933] N.Z.L.R. 50. 
94 Re Menzies-Gibson, supra, footnote 5. 
95 Cf. Aerators Ltd. v. Tollit, supra and cases in note 15 and 16. 
96 Re The F. P. Chapple Co. Ltd., supra, per Stewart, J. 
97 Ibid. 
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If some distinction of principle is required to justify these con- 
clusions it is suggested that the passing off action at common law is 
essentially concerned with what the parties are actually doing, where- 
as the Companies Act provisions are concerned with a system of regis- 
tration of names, a distinction which is closely analogous to that be- 
tween the common law passing off action and the system of registra- 
tion of trade marks already adverted to. 


A review of a selection of American cases dealing with statutory 
provisions regarding corporate names appears to confirm these con- 
clusions. 


In Cranford v. Jordan® the Secretary of State had refused to 
register a confusing corporate name and on application, the court 
held that actual confusion was unnecessary. The true test being that 
laid down in the earlier case of Rinford et al. v. Jordan.* 


“[Did] the two names so closely resemble each other that a person using 
that care, caution and observation which the public uses and may be ex- 
pected to use, would mistake one for the other?” 


It was held in the case of Drugs Consolidated Inc. v. Drug In- 
corporated,© that the only question with which the Court should 
concern itself is whether or not the name of the defendant is suffici- 
ently distinguishable from that of the complainant to satisfy the 
statute. The Chancellor stated: 


“Examining these two names, I am confined to a mere inspection and 
pronouncing of them for a discovery of their distinguishableness.” 
The same line of reasoning was followed in the subsequent case of 
Delaware Charter Co. v. Delaware Charter Co. It should be noted, 
that the statute under which these actions were brought, incorpor- 
ated a proviso dealing with similar businesses. The relevant section 

read in part as follows: 


“{the name] shall be such as to distinguish it from any other corpora- 
tion engaged in the same business or promoting or carrying on the same 
objects or purposes”. 


—thus being specifically limited to business in competition. 


In the case of State ex rel. Cohen et. al. v. Hinkle? the Court 
held that the names “Carnation Ice Cream Company” and “Carna- 
tion Milk Products Company”, instead of being exactly alike, only 
resembled each other with a difference, 


“to such an extent as to furnish room for honest difference of opinion 
as to whether they so resemble each other as to be misleading.” 


By way of contrast a different approach was adopted in B. For- 
man Company v. Forman Manufacturing Company Inc. which 


98 61 Pac. Rep. (2nd) 45 (1936). 

996 Pac. Rep. (2d) 962 (1932). 

100 144 Altantic Rep. 656 (1929). 

101 144 Atlantic Rep. 659 (1929). 

102 247 Pacific Rep. 1029 (1926). 

103 (1923), 119 Miscell. Rep. New York 87. 
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was a passing off case in which the facts resembled rather closely 
those of the Chapple case. The plaintiff since 1912 had been engaged 
in the sale of women’s apparel and furs. They had become well known 
in Rochester, N.Y. by virtue of their extensive advertising displays 
and “sales”. The defendants in 1922 set up a similar business nearby, 
and had placed on their sign the words “Forman” and “Co.” in domi- 
nant letters, leaving the words “Mfg.” and “Inc.” relatively incon- 
spicuous. The names of both parties had been derived from the names 
of their respective founders. In referring to General Corporation Law 
section 6, which forbade the filing of a certificate of incorporation of 
a proposed corporation which would have a name so nearly resemb- 
ling an existing one as to be calculated to deceive, the court held: 


“If each act characterizing the defendant’s conduct be detached from all 
the others it might not be condemned. Its corporate name may be law- 
fully chosen ... it may put up a sign of the kind it put up... and yet 
its right to operate would not be restricted except as it has elected to 
launch its avowed enterprise, shoulder to shoulder with the plaintiff’s 
establishment. This culminating act in connection with the other is con- 
sonant neither with business ethics nor with equitable principles of which 
the courts take cognizance.’’104 


Thus the court apparently felt the name was unobjectionable as 
far as the statute alone was concerned, but that its use under all the 
circumstances should be restrained under the law of passing off, a 
finding which in this submission would have been appropriate had 
the Re Chapple case proceeded in passing off. 


CONCLUSION 


1) It is submitted that the Chapple case in the Court of Appeal 
was founded upon a wrong construction of section 12(1) of the Corp- 
orations Act, 1953. While the precise form of words suggested as the 
true test to be applied is not of vital concern, it is suggested that the 
test applied by Stewart J. in the Court of first instance is preferable 
to that adopted by the Court of Appeal. 


Stewart J. held that the words of the section merely required him 
to place the full corporate names side by side and compare them. If, 
in his view, the use of the two names was likely to deceive then he 
should order a change of name, and conversely, if there was no likeli- 
hood of deception, then he should allow the company to retain the 
name, No evidence was required beyond the proof of incorporation 
under the names in question, and all evidence of the manner in which 
the names of both companies were used under different circumstances, 
was irrelevant. 


The Court of Appeal disagreed with this test, and adopted the 
tests put forth by counsel for the applicant as follows: 
“Does the word “Chapple” in The F. P. Chapple Co. Ltd. with reference 


to a new department store business, make that name one which is so 
similar to the name “Chapples Ltd.”, a long established operator of a 


104 Ibid. at p. 91. 
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department store, that the use of the name “The F. P. Chapple Co. Ltd.” 

would be likely to deceive?”105 

It will be seen that this test requires the court to pick out the 
primary feature of each name, and disregard the ancillary features, a 
practice which is condemned in a number of trade mark decisions.1% 
Having laid down this test, however, the Court of Appeal went on to 
examine a variety of affidavit and pictorial evidence of the manner 
in which the company names were actually used by both parties and 
also as to instances of actual confusion. In rejecting the submission 
of counsel for the respondent that such evidence was immaterial, 
Porter C.J.O. said as follows: 


“T think that the actual manner of use is relevant, and in this case of 
considerable weight in showing how the two names readily lend them- 
selves to a use which would likely deceive. I have no doubt that the 
manner of use would inevitably lead to confusion. Further, in my view, 
the respondent’s company name in itself, as applied to a department 
store business, on the face of it, would be likely to cause confusion and to 
deceive.”107 
It is to be noted that this passage indicates that the learned Chief 
Justice was in fact considering how the names of both companies 
“lend themselves” to deception. This question is not covered by sec- 
tion 12 which refers specifically to the name of the corporation, and 
not to any adaptation or abbreviation of it. It is therefore submitted 
that it is not open to the court to consider any possible abbreviations 
which may be practised by the companies and evidence of such abbrev- 
iations and the confusion caused by them is strictly speaking, irrele- 
vant to an application under the section. However, it is clear from 
the passage cited above that the learned Chief Justice did not rely 
only upon the abbreviated forms of the company names, but he went 
on to hold that the name of the respondent “in itself” (i.e. the full 
name) would be likely to deceive. This latter finding is of course dir- 
ectly contrary to the finding of Stewart J. in the court below, and in 
fact the judgment of the Court of Appeal can be supported on this 
basis alone. This is essentially a question of fact and is hence often 
open to a difference of opinion. 


Before leaving this point, it is noteworthy that Stewart J. based 
his judgment upon his construction of section 12, without the assis- 
tance of any cases specifically turning on the construction of a simi- 
lar statutory provision.1°%° The Court of Appeal laid down its test for 
applying the section based, apparently, upon the basis of a number of 
common law passing off cases, none of which turned upon the con- 
struction of a statutory provision comparable to section 12, though 
some of these cases contain certain passages indicating that such pro- 
visions are not applicable to passing off actions. 


Neither court dealt with the considerable body of Canadian prece- 
dent dealing specifically with corresponding provisions in other Prov- 


105 [1960] O.R. at page 538. 

106 See note 49, supra. 

107 [1960] O.R. at page 540. 

108 (1960), 33 C.P.R. at page 50. 
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Ltd.” inces, nor the one Privy Council decision dealing with a correspond- 
ing provision in the laws of Nigeria. Accordingly it is suggested that 

. the the construction of section 12(1) is still open to interpretation de 

eS, a novo. 

s.106 

n to 2) Having before us two alternative constructions of section 12, 

nner it is relevant to consider some of the possible results flowing from 

and either of them. Thus, the construction adopted by Stewart J. involves 

sion only a brief application to the court with a minimum of evidence and 

rial, , involving the parties in only modest costs. The common law passing 


off action is one of the most expensive forms of litigation known to 
the courts and for this reason the trade marks legislation was intro- 


des duced throughout the common law countries with a view to rendering 
t the it possible to bring an action under the statute without the necessity 
cel of proving all the points raised in a passing off action. The approach 
ad to of Stewart J. to section 12 seems to be characterized by a similar 
desire to prevent an application under the section from developing 
‘hief into a full scale passing off action based on affidavit as opposed to 
nies viva voce evidence and instead to keep it as simple and expeditious 
sec- as is compatible with the requirements of a fair hearing. By contrast, 
and the Court of Appeal, by treating all the evidence filed as being relevant 
tted to the application, has rendered it necessary for parties to such 
ions | applications, virtually speaking, to develop all the evidence required 
rev- for a passing off action, and this without any possibility of obtaining 
rele- the effective relief which the common law provides. It would seem 
‘rom that if this tendency is developed in future cases then applications 
rely under section 12 will become a rarity. Few litigants will be able to 
vent afford them, and those who can, will prefer to secure a perpetual 
full injunction under the common law rather than a change of name under 
dir- the statute. 
- 3) The difference between the relief obtained at common law 
ften on the one hand and under section 12 on the other is of vital import- 
ance. Under the common law a successful plaintiff is granted a 
perpetual injunction restraining the defendant from using the name 
ased complained of, or any other name so nearly resembling the same as 
Ssis- to be calculated to deceive, or from otherwise passing off and enabling 
imi- others to pass off his goods as and for those of the plaintiff, delivery 
- for up of goods bearing the matter complained of, and damages. Under 
r of section 12 a successful applicant will merely obtain an order that 
con- the name of the respondent company be changed. 
mg The order changing the name, unlike an injunction, does not 
prevent the respondent company from continuing in business under 
the same name. Accordingly, it is open to the respondent to carry on 
ece- . business in precisely the same way as before, merely dropping the 
rov- . word “limited” from the end of his company name. When trading 


: in this way the respondent should obviously comply with the Partner- 
ship Registration Act'°9 and register his old company name as a 





109 Supra. 
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trading style of the corporation, and there is nothing in the Partner- 
ship Registration Act as it stands to prevent him from doing so. If 
the respondent should do this, the applicant company will then have 
to resort to a passing off action in order to obtain an injunction, 
enforceable if necessary by contempt proceeding,”° thus being put 
to the same expense a second time. In practice, few respondent 
companies would wish to get involved in a passing off action, having 
lost an application under section 12, but the fact remains that this 
situation could arise. 


4) Section 12 of the Ontario Corporations Act, 1953 has now 
been the subject of considerable scrutiny by the courts and it is 
relevant to consider whether, and if so what, amendments or changes 
might be of assistance with a view to improving its effect, provided 
its general framework is considered acceptable.441 A complementary 
provision similar to section 12 might be inserted into the Partnership 
Registration Act. This would close the loophole which is at present 
open to respondent companies who are unsuccessful in resisting a 
section 12 application. At the same time, somewhat stiffer penalties 
might be provided in the Partnership Registration Act to give its 
provisions greater force and effect. 


Legislation in the Union of South Africa has already gone 
beyond the reach of this suggestion and that of the present Ontario 
Corporations Act, 1953. The Business Names Act, 196011? has intro- 
duced for the first time in South Africa the provision whereby the 
Registrar of Companies at the instance of a person aggrieved ‘may 
order a person to cease carrying on a business” under a trading name 
which in the opinion of the Registrar is, ‘calculated to deceive or to 
mislead the public or to cause annoyance or offence to any person 
or class of persons or is suggestive of blasphemy or indecency”. This 
provision would probably be incompatible with the British North 
America Act since it would give judicial powers to the Registrar, but 
some less sweeping provision would be sufficient. It is also of interest 
that while the Ontario Partnership Registration Act contains no 
such provision, the Quebec Partnership Declaration Act contains 
a provision prohibiting registration of similar names. 


5) Finally the jurisdiction question may be mentioned briefly. 
If the Chapples test is to be applied in future by the courts then it 
should also be applied by the Provincial Secretary. This will place 
the Secretary in the position of considering large volumes of evidence 


110 Standard Industries Ltd. v. Rosen (1954), 24 C.P.R. 41. 

111 For example, each province, and the Dominion, maintains a separate 
register of Company names. A registration on one does not avoid conflict 
with another register so that policing of an established name involves a 
scrutiny of each one. A name may be struck off without any limitation as to 
time which compares unfavourably with The Trade Marks Act (supra), under 
which an “opposition period” of one month is provided. These are merely 
suggestions for improvement however, and the general principle is a welcome 
addition to the Statute. 

112 Business Names Act, 1960, No. 27 of 1960, Union of South Africa. 
113 Supra. 
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114 Statutes of Canada, 1867, 30 Vict., c. 3. 
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tending to show passing off and, in addition, of studying the large 
numbers of decisions in Great Britain and this country on the many 
different aspects of this branch of the law. It is submitted that such 
considerations are essentially judicial matters and as such they are 
not competent to the Secretary, under the terms of the British North 
America Act.114 














A Separation of Church and State 


In Ontario Adoption Procedure 


by GERALD STUART TUCK and ROBERT BURNSIDE BURGESS* 


The Ontario Deputy Minister of Welfare has been quoted re- 
cently as saying that “150 years of humane legislation has given On- 
tario a Bill of Rights for children unsurpassed in any other jurisdic- 
tion”’.1 He was referring to the Ontario Child Welfare Act,? which 
despite this praise still contains several anomalies which, it is sub- 
mitted, render the operation of the adoption portion of the Act inef- 
fective. The highly praised reforms made in the Act over the past six 
years, while very progressive in the spheres of property law and status, 
nevertheless have not, by themselves, been responsible for any increase 
in the number of adoptions in Ontario—a major object, one would 
assume, of any such legislation. The distressing fact remains that 
many children, admirably suited for adoption, remain unplaced in 
Ontario. 


With this new positive legal protection for both adoptive parent 
and adopted child created by the Act, why then are there so many 
unplaced children in this province, especially in view of the fact that 
there is a surplus of parents wishing to adopt a child? In Metropoli- 
tan Toronto alone at the Metropolitan Children’s Aid Society there 
were 2230 children in the Society’s care, of whom 1694 were perman- 
ent wards and hence legally adoptible.* Of these 1694 children, only 
170 were under the age of four years, the age at which children cease 
to be readily adoptible. Furthermore, the majority of these 170 child- 
ren were in institutions for the emotionally disturbed, or mentally 
or physically retarded. Others were already placed with adoptive 
parents, but were waiting for the statutory six month probationary 
period to elapse, so that their adoption would become final. It can be 
seen from these figures that since less than ten per cent. of the child- 
ren at the agency were under the age of four years no substantial 
problem exists in the placement of infants at this agency. 


There were 767 final adoption orders granted during 1960 as a 
result of placements made by the Metropolitan Children’s Aid Society. 


*Messrs. Burgess and Tuck are in the Third Year at Osgoode Hall Law School. 

1jJames S. Band, a Se of Welfare for Ontario as quoted in 
the Toronto Globe and Mail, Sept. 7, 1957. 

2R.S.0. 1960, c. 53. 

3 These statistics were obtained from Miss Florence Schill, Public Re- 
lations Director of the Metropolitan Toronto Agency in a personal inter- 
view with her on January 20, 1961. 
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When this figure is looked at in conjunction with the 170 children 
under the age of four remaining, it can be seen that there is a rapid 
rate of infant turnover at this agency. The remaining 1524 wards 
who were over the age of four years were in care as a result of being 
adjudged “neglected” under the provisions of section 17(9) of the 
Child Welfare Act. Hence, many of these were over the age of four 
when they came into care. Approximately twenty per cent. of all wards 
come under the care of the Society in this way; however the feel- 
ing that a child is best looked after in his own home, if possible, is 
serving now to reduce this total.4 Also, prior to the inclusion in the 
Act in 1954 of what is now section 17(15) a great many unwed 
mothers took excessive advantage of the existing provision for temp- 
orary committment. Prior to that time mothers would leave their 
children in the temporary care of the Society for periods sometimes 
extending to several years before consenting to allow the child to 
become a permanent ward and hence adoptible. In such cases, the 
children by the time they were legally adoptible were too old to be 
wanted. At present with the provision that temporary wardship can- 
not exceed a period of two years, the children that the Society has 
for adoption are becoming younger when first they enter permanent 
wardship. The backlog of children resulting from the misuse of the 
pre-1954 provision has not yet reached the age of 18 years and there- 
for many of them still remain in the care of the Metropolitan Child- 
ren’s Aid Society. 


The number of older children at the Metropolitan agency should 
be expected to decrease in the future,®> although the general problem 
of placing and handling the over four year old is bound to remain 
when one realizes that the demand for such children is negligible.® 
Metro C.A.S. certainly at present does not have any appreciable 
problem placing their infants—using that term to signify the under 
four group. 


The Catholic Children’s Aid Society encounters the same diffi- 
culty in placing older children, but there is a difference here, in the 
fact that many of these older children first came into care as infants 
but were not adopted. This can be seen from the fact that only 295 
adoptions were completed during 1960 by the Catholic C.A.S. and 29 
of these were placed with American parents.? There were, in Janu- 
ary 1961, 1126 permanent wards there out of the 1480 children under 
care. The rate of turnover at the Catholic agency was therefore, as 


4It should be noted that both agencies have set up Protection Depart- 
ments to visit these homes regularly to implement these policies. 

5 The total of the Metropolitan C.A.S. is swelled by the fact that they 
get the custody, usually, of those children of mixed racial background and 
others difficult to place such as Negroes and Indians, The Catholic C.A.S. 
gets relatively few of these children. 

_ §The attitude of our society seems to favour overwhelmingly the adop- 
tion of infants. Unless a change in public opinion comes to pass, these older 
children will always be hard to place. 

_ TAI) the statistics pertaining to the Catholic C.A.S. were obtained from 
Miss Zihlman of the agency’s Public Relations office, during a personal inter- 
view on January 11, 1961. 
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computed on the basis of total adoptions completed against children 
available for adoption only 23.4 per cent. per year. At the Metropoli- 
tan agency the turnover rate was 45.3 per cent. Does this mean that 
“adoptible” children at the Catholic C.A.S. are not getting the same 
chance for adoption as similar children at the Metro C.A.S.? Al- 
though no exact figures as to the number of Catholic C.A.S. wards in 
the under-four category are available, Catholic C.A.S. officials indi- 
cate that a great number of 1126 permanent wards were under the 
age of four years. It seems to be a proper inference that a consider- 
able number of “adoptible” wards of the Catholic C.A.S. are not being 
adopted. As indicative of the existence of such a problem a Catholic 
agency official indicated that although their present compaign for 
foster homes® had met with some success, they were still forced to 
contravene section 31 of the Child Welfare Act with regard to the 
placement of Catholic infants in the care of Protestant foster parents 
temporarily. No other admission could more strikingly demonstrate 
the imbalance between Catholic C.A.S. wards available for adoption 
and Roman Catholic parents wishing to adopt. 


On the other hand Miss Schill of the Metropolitan C.A.S. said 
the most conservative figure she could give was a ratio of three pros- 
pective Protestant parents whose applications were approved for 
every infant that became available for adoption. In a recent article 
on the subject, dealing with adoption in Canada as a whole, it was 
said, ‘Catholic agencies have four children for every home they can 
find. This means that while Catholic children go begging each year, 
eight hundred Protestant or Jewish couples are turned down, another 
two thousand give up and withdraw applications, and thousands 
more wait in line’”’.1° The article emphasized these figures by referring 
to the plight of a Catholic nun who understandably wished to remain 
anonymous, but felt that it was unfortunate that religion could not 
be suspended for a little while until all the children were placed. 


In the light of the above figures it would seem fair to suggest 
that under present Ontario law many adoptible Ontario wards are 
being denied an opportunity to be adopted. What happens to these 
infants? Those not suffering from defects requiring institutional care 
are placed in foster homes under a system of temporary parenthood.?2 
From numerous interviews with social workers the impression was 


81960 was proclaimed by James Cardinal McGuigan to be Catholic 
Adoption Year in Toronto. 

The practice of placing Roman Catholic Children in Protestant foster 
homes is Known by the Metropolitan C.A.S. to exist, yet this practice is ap- 
parently condoned in the interests of child welfare. 

107s Our System of Child Adoption Good Enough? Robert Walker in 
MacLeans, Sept. 26, 1959, p. 15. 

11 Jbid. It is also pointed out that in 1958 there were some 25,000 wards 
in the care of Children’s Aid Societies and similar organizations throughout 
Canada: hardly an encouraging figure. 

12 Contrary to public belief most foster parents do not adopt the child- 
ren in their care. They are told by agencies that their custody will only be 
temporary. They are permitted by section 32(3) of the Child Welfare Act 
= — children in their care if the court feels it is in the best interests of 
the chi 
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conveyed to the writers that the foster parent plan is not nearly as 
desirable, nor as beneficial to the welfare of the child, as being 
adopted and acquiring permanent parents of its own. While no figure 
was made available on the average number of different foster homes 
in which each unadopted child was placed, it is not, it seems, unusual 
for a child to have lived in upwards of ten foster homes during its 
wardship. While undoubtedly the majority of these foster parents 
hold the welfare of the child in high regard, it is also true that many 
of these foster parents would not pass the stringent screening and 
matching processes required of adopted parents by either agency. 
Indeed, at the Catholic Children’s Aid Society it was suggested that 
many foster parents are primarily motivated by the financial ad- 
vantages of foster parenthood.1% 


The denial of the opportunity of adoption to many such infants 
and the treatment subsequently accorded them would seem to refute 
Welfare Minister Cecile’s statement that, “It appears the legislation 
has stood the test of time remarkably well; we shall continue to act 
with the welfare of the child as our primary objective’’.14 


It is suggested by the authors that the instrumentality of reli- 
gion and its pressures is the main reason for the inbalance in the 
number of prospective parents that wish to adopt infants and the 
number of infants adopted each year. Is this based on policy or law? 


In Ontario, the Child Welfare Act never deals expressly with the 
requirements of consistency in the religions of the adopted child and 
the adopting parents. It does, however, in sections 31(1) and 31(2) 
under Part II of the Act which is headed ‘Protection and Care of 
Neglected Children” contain deeming sections imputing a religious 
faith to the child. These sections are as follows: 


31(1) A child shall be deemed to have the same religious faith as his 
father unless it is shown that an agreement has been entered into 
in writing, signed by his parents, that he be brought up in the 
same religious faith as his mother. 


(2) An illegitimate child shall be deemed to have the religious faith 
of his mother.15 


Provisions such as the above are customary in most North 
American jurisdictions to ascertain a legal religion for each infant; 
this ascertained, statutes may then go on to prohibit adoption out- 
side this legal religion. Ontario has gone beyond the traditional ‘“deem- 
ing” provision of section 31(1) and (2) by further enacting that: 


31(3) A Protestant child shall not be committed under this Part to the 
care of a Roman Catholic Children’s Aid Society or institution, and 
a Roman Catholic child shall not be committed under this Part to 
a Protestant Children’s Aid Society or institution, and a Protestant 
child shall not be placed in the foster care of a Roman Catholic 


13Miss Zihlman of the Catholic Agency expressed this opinion during 
the interview January 11, 1961. 

14 Welfare Minister Louis Cecile as quoted in the Toronto Globe and 
Mail, Sept. 7, 1957. 
15 R.S.O. 1960, c. 53. 
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family and a Roman Catholic child shall not be placed in the foster 
care of a Protestant family, and where a child committed under 
this Part is other than Protestant or Roman Catholic, he shall be 
placed where practicable with a family of his own religious faith. 


(4) Subsection 3 does not apply to a child detained in a place of safety 
in a municipality in which there is only one children’s aid society. 


(5) Notwithstanding anything in this section the judge may have re- 
gard to the wishes of the child in determining what order ought 
to be made as to religious faith.16 

No regulations are found in the Consolidated Regulations of Ontario 
to assist in the interpretation or application of these subsections. 
Clearly the above subsections only regulate expressly (a) the plac- 
ing of children under the care of a Children’s Aid Society and (b) the 
placing of children within a foster home of his own faith. Even these 
subsections apparently should apply only in those municipalities where 
there is more than one Children’s Aid Society.16“ At any rate it is 
quite clear that religion is not expressly mentioned in connection with 
adoption as such, although it is quite possible that the legislature in- 
tended religion to play an important part in adoptions. The wording 
of the statute is so nebulous that the intention is not all discernible. 


There is no other statute law controlling the religious factor in 
adoption, nor is there any case law relevant to an interpretation of 
these subsections. The common law historically did not recognize the 
practice of adoption so that there is no doctrinal position with respect 
to the question of religion and the adopted child. It should be pointed 
out, however, that despite this apparent lack of legal sanction, pres- 
ent adoption practice would indicate that this section is given a lay 
interpretation forbidding adoption across religious lines. Would our 
courts sustain this lay interpretation? 


Manitoba has a similar section in their Child Welfare Act.17 The 
1959 Manitoba case of Re Blunderfield and Jamieson'® provides an 
insight into how the courts of Ontario might interpret section 31 of the 
Ontario Child Welfare Act. In that case an unmarried Roman Catholic 
mother consented to have her child adopted by the infant’s grand- 
parents who were of the Protestant faith. The infant had been duly 
baptized as a Roman Catholic but was, however, placed privately in the 
home of the grandparents. After a few months had elapsed, the 
mother sought to have her consent vitiated and have the child re- 
turned to her on the ground that she never had the capacity to 
consent to an adoption across religious lines. The Manitoba Court of 
Appeal was forced to place an interpretation on section 131(a) of the 
Manitoba Child Welfare Act, which like the Ontario section 31 does 
not expressly mention “adoption”, but deals exclusively with “placing 
in the care of”, a phrase customarily used only for placement in 
foster homes. It reads as follows: 


16 Ibid. 

16A In all communities except the four with separate facilities, as en- 
visaged by the Act, it has been the practise to have one C.C.A.S. official 
associated within each C.A.S, 

17 R.S.M. 1954, c. 35. 
18 (1959), 27 W.W.R. 1; 17 D.L.R. (2d) 583. 
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131 “No child being dealt with under this act. (a) Being a Roman 
Catholic child shall be placed in the care of a Protestant society, 
or in a Protestant family, home or institution.” 

Williams, C.J.Q.B. delivering the judgment said,19 “The child is a 
Roman Catholic child; it is such by the preference of the mother 
shown when she had it baptized. There is nothing in the act giving 
her the power to alter her preference.?° It is made once and for all 
and the mother lost the power to consent to the child being placed in 
a Protestant family”. The mother was duly awarded custody of her 
child by the court. Since this case dealt with an adoption, the ratio 
would seem to be that a mother is powerless to consent to an adoption 
across religious lines.21 If the Ontario statute were interpreted the 
same way, certainly no adoption made by an agency would be al- 
lowed to contravene Roman Catholic-Protestant boundaries. At the 
present time in Ontario private adoptions are being made so that re- 
ligious lines are crossed and it may be that section 31 does not pro- 
hibit this practice when the adoption is arranged privately. This, 
at best, indicates great inconsistency. 


Even if section 31 in Ontario would not be as narrowly inter- 
preted by a court as its counterpart in Manitoba, its very existence 
exerts, in our opinion, a profound influence on adoption practice. Let 
us scrutinize it from a legal standpoint. Subsection 3 of section 31 
deals expressly with Roman Catholics, Protestants and “those other 
than Protestants or Roman Catholics”. It would seem from the sec- 
tion that this latter somewhat nebulous category does not deserve 
the “protection” granted the two larger groups—for they are only 
to be placed with their own religious faith where it is practicable. 
Practicable to whom, the society or the child? What could the cri- 
teria for the practicability be when the two larger groups are pro- 
tected in so mandatory a fashion? The statute by its narrowness in 
referring only to two religions does not afford equal protection to all 
religions—if such protection is to be desired. 


For example, into what category would a Greek Catholic child 
fall? It certainly would not be included in any accepted definition of 
Protestant, and yet it is not a Roman Catholic. Is it to be consigned 
to that third group of “others” and be adopted by a family that is 
not Greek Catholic? The same reasoning could apply to Mennonites, 
Jews, Moslems, Christian Scientists, Jehovah’s Witnesses and all 
such other religious groups which are clearly not Roman Catholic 
and probably not Protestant, in accepted terms. The statute, it ap- 
pears, was drafted without equal regard for minority religious be- 
liefs. 


19 Jbid. p. 591. 

20 Is this decision to be taken to mean that under no circumstances could 
a mother change the religion of her child? That is, if she were Protestant at 
the time of the child’s birth, but after the birth of her child she was con- 
verted to Catholicism would she be denied a right to raise her child in the 
Catholic faith? 

21 Quaere: Since no final adoption order to our knowledge has ever been 
upset in Canada, what would have happened in this case if the final adoption 
order had been granted before the mother commenced litigation? 
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In the light of the general intentions of the statute (with which 
the authors do not necessarily concur) what is to become of an illegiti- 
mate child born of a mother who is agnostic, that is, does not ascribe 
to any religious faith? Subsection 2 of section 31 deems that a child 
shall have the religious faith of his mother. If he thus be deemed 
agnostic he could not, following subsection 3 of section 31, be legally 
placed in any foster home for there are not any families of his 
“religious faith” since he does not have a religious faith. Must such a 
mother be forced to claim falsely a religious affiliation in order to have 
some hope her child will be adopted? 


The most striking criticism of all results from the impact of 
subsection 4 of section 31. Strictly interpreted, this section removes 
the “protection” afforded the child’s religion by subsection 3, except 
for those children in cities where more than one Children’s Aid 
Society exists. If this type of protection is so beneficial to children 
in the larger cities where there are two Children’s Aid Societies, why 
should a reading of the Act deny it to all other children in the 
province? 


However, it is not intended to suggest changes in the pres- 
ent structure to insure the minority religious groups equal protec- 
tion of their religious interest. Nor should the Act be revised so that 
a legal protection be given to religion where it confronts adoption 
practice, rather than the protection which seems to be based largely 
on practice as at present. On the contrary, in the best interests of 
child welfare it would be far better to abandon the religious concept 
in adoption practice completely. 


Part II. 


On what is this power of religion over adoption based? It is 
based primarily, where the parents are married, upon the imputation 
of the religious faith of the father to the child. Similarly, where the 
parents are unmarried, the religious faith of the mother is imputed to 
the child.22 What is the reason for this imputation? “Is it only the 
age-old prejudice in favour of natural ties, in contrast to ties brought 
into being by covenant, strengthened now by the statutory and ju- 
dicial notice taken of the “religion of the child; when the latter in 
turn is attributed to the child not only because of the statutes but 
also because of the lingering force of common law notions of blood- 
sonship as the only true form of sonship?’’3 


It would seem hardly rational that, the state having arbitrarily 
chosen the parent from whom the religion of the child is to flow, does 
not further legislate so as to make the parent care for the child 
materially. Instead, the parent in the great majority of cases may 
permanently leave the unwanted infant with the “proper” Children’s 
Aid Society twenty-eight days after birth, this consent to so leave 


22 Religious imputation section: R.S.O. 1960, c. 53, sec. 31(1) and (2). 
23 Ramsay, (1959), 34 N.Y.U. Law Review, 649 at page 690. 
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him having cut all legal ties with the child. All legal ties may be cut, 
but this legal imputation of parental religion taken at birth from his 
unwanting parent, may operate thereafter to preclude adoption for 
the child, thus menacing the child’s welfare and burdening the state 
with the cost of his care until adulthood is reached. The wisdom of 
the state in allowing these legal “imputation of religion” statutes to 
exist should be seriously questioned.?4 


Irrespective of this mixing by the state with religion, and, irres- 
pective also of the inconsistency of the state in dealing with the child’s 
religion at the expense of his welfare, any statute containing religious 
imputation sections, such as those in the Ontario Child Welfare Act 
section 31(1) and (2) raises “antastic interpretational problems for 
the judiciary. Ontario has been singularly fortunate that such prob- 
lems seem to have been settled without recourse to the courts. Other 
jurisdictions have not been so fortunate. 


For example, the Court of Appeals of New York, in order to 
impute a religious faith to an unbaptized child, had to decide whether 
“the religious faith” of the mother was her religious persuasion at 
the time the child was born or whether it was her “birthright” re- 
ligion as judged by past indicia. At the time the child was born the 
mother had signed a document stating, “I have no religious faith at 
the present”. In this instance the court decided to apply the religion 
—that is, no religion—supposedly held by the mother at the child’s 
birth although they felt that the document might have been signed 
under duress.?° 


A second adjudicative problem may arise due to the omission from 
sections of this nature of any provision for a person who either 
doubts all religious faith or claims forthrightly that religion does 
not exist. Thus, what would a court decide if an agnostic or atheistic 
mother of an illegitimate child abandoned her child in the streets? 
No person of any religious persuasion would be pleased if the law, in 
its interference with religion under section 31(1) and (2) of the Child 
Welfare Act forced the courts to rule that the child was deemed to 
have the faith of his mother, that is, none at all. What could be the 
court’s ruling if this atheistic mother goes to court to block her 


24Tt is necessary, in order to attribute the relevance to Ontario law of 
many of the passages and cases quoted herein, drawn from other jurisdictions, 
to explain that the dependence of adoption upon religion exists generally 
throughout Canada and the United States. 


25 Matter of Maxwell, 4 N.Y. 2nd 429; 151 N.E. 2nd 848 (1958). 

_Here the majority judgment upheld the validity of the document, wisely 
deciding they could not rule upon its bona fides without becoming involved in 
a question of “quantum” of faith. Thus such a declaration of non-religion, at 
least in New York gives a document the power to break the generation after 
generation chain imputing the same religion to all members of a family. 
However it must be noted that the strength of the judgment is impaired by 
the realization of the majorit Lape that the adopting parents had consented 
to raise the child in the religion of his natural mother. The dissenting judges 
— es the mandatory passage of the “birthright” religion, hardly a 
‘iberal view. 
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child’s adoption to any but atheistic adoptive parents? A Supreme 
Court of Canada precedent would seem to favour the mother.”6 


Furthermore in placing judges in the untenable position of de- 
ciding such a potentially-biased and personal matter as a person’s 
religious faith, we are putting an unnecessary burden on his con- 
science. Apart from this embarrassment, can we reasonably expect 
a judge, with the multiplicity of religious beliefs adhered to in our 
society, to know what constitutes “religious faith”, or to know what 
constitutes each particular religion??? Nor is a mere fund of knowl- 
edge of religion and its dogma sufficient. For the judge under laws 
such as these is constantly forced to evaluate and measure quantums 
of faith, and also to surmount the inevitable confusion of “fides” and 
“bona fides’’.28 In conclusion it has been said that: “It seems entirely 
proper for the civil courts who have no competence to judge what is 
sacreligious not to presume to judge what is sacred or to determine 
whether a person is religious or irreligious when there are so many 
conflicting views on the subjects’’.29 


In the light of these serious judicial problems, what is the argu- 
ment used to justify the inclusion of sections like section 31 of the 
Ontario Act in adoption legislation? According to Mr. Eric T. Smit, 
Executive Director of the Family and Child Welfare Division of the 
Dominion Government, the argument for inclusion is based on the 
premise “that the religion of the child is a natural right derived from 


26In the following cases the true welfare of the child seems secondary 
to the rights given in the Child Welfare Act to the natural mother. See Re 
Baby Duffell, [1950] S.C.R. 737; 4 D.L.R. 1; affirming the Ontario Court of 
Appeal in [1960] O.R. 35; 1 D.L.R. 694, and Hepton v. Maat, [1957] S.C.A. 606 
(1957), 10 D.L.R. (2d) 1 affirming the Ontario Court of Appeal in [1957] O.R. 
64; (1957), 7 D.L.R. (2d) 488. 

And see also Re Agar, McNeilly et al. v. Agar, [1958] S.C.R. 52; (1958), 
11 D.L.R. (2d) 721 affirming the Court of Appeal of Ontario in [1957] O.R. 
359; (1957), 8 D.L.R. (2d) 353 which had reversed the trial judgment in [1957] 
O.W.N. 49; (1957), 7 D.L.R. (2d) 502. 

In the Re Agar case at p. 52 Locke J. in the Supreme Court of Canada 
said, “I have examined with care the evidence in this case, and while of the 
opinion that the child would be more likely to have a successful and happy 
life if left in the custody of the appellants, I have come, with regret, to the 
conclusion, that, in applying the rule as stated in the decisions of this court 
in the cases of Duffell and Hepton, it has not been shown that the mother 
should be refused custody”. 

27 The courts have always refused to go into such problems because of 
the inherent difficulties. For example bequests have been held void for uncer- 
tainty if the gift was only to take effect if the beneficiary married a person 
‘not practising the Jewish religion”. Vaisey J. in Re Krawitz’s Will Trusts, 
[1959] 3 All E.R. 793 at 796; 1 W.L.R. 1192 at 1195 stated: “I do not know, 
except in the broadest and most indefinite sense, what is meant by ‘practising’ 
the Jewish religion, or, indeed, any religion.” (Italics mine.) 

28In the Matter of Glavis, 121 N.Y.S. 2nd 12 (1953). In this case the 
court became entangled between the good faith of the father in excercising 
his parental rights and the faith of the father used in the imputation of a 
finding of the proper faith of the child. Here the Catholic father, who had 
heretofore evidenced no interest in the Catholic faith had his children baptized 
Roman Catholic while his wife was confined to hospital. His wife was Jewish 
and the children had been circumcised four years earlier. Are the judges to 
be faulted for their apparent confusion, or is the imposition of religion into 
law responsible? 

29 Supra, footnote 23 at page 659. 
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the parent and neither man nor his laws should interfere with this 
right’”’.3° In support of such a view is the famous statement of Judge 
Considine of the Massachusetts court claiming that, “No one, not 
even the parents, have the right to deny an immature child who has 
been baptized a Roman Catholic the privileges of being reared in 
Catholicity”.*1 Admittedly this is an extreme view and even goes 
so far as to derogate from all natural parents the exercise of their 
parental right qua supervision of family religious upbringing. 


As long ago as 1886, the American jurist Jeremiah Black pointed 
out that “the manifest object of the men who framed the institutions 
of this country was to have a state without religion and a church 
without politics—that is to say, they meant that one should never be 
used as an engine for the purpose of the other.’’? Although Canada 
has no similar constitutional problem, both our new Bill of Rights** 
and the unwritten legacy from our ancestors, emphatically declare 
freedom of religion to exist in Canada. Canada has no state church. 
Pre-eminence of freedom of religion absolutely precludes any attempt 
to examine the statements of Mr. Smit or Judge Considine in order 
to verify their theological correctness—in the light of the teachings 
of the respective faiths. Under our constitutional system, one church 
cannot force its interpretations upon all the other churches, or upon 
the state. It is startling to suggest that the laws of Canada or On- 
tario should enforce positivistic religious beliefs and interpretation 
in what are essentially secular spheres. 


It is misleading to present this problem in terms of the Roman 
Catholic Church obtaining by means of statute law a device whereby 
it can assert its religious tenets to the apparent detriment of adopt- 
ible infants. This type of statute works both ways equally. However, 
due to the fact that in Ontario there is a surplus of “adoptible” 
Catholic wards, its practical effect is rather one sided. It is certainly 
not the universal opinion of Catholic officials that statutes of this 
sort are a proper exercise of legislative power in the context of a 
democratic system of government. Father Joseph M. Snee, himself 
both a priest and a lawyer and a member of the faculty of Law at 
Georgetown University, has remarked, when speaking of a child bap- 
tized as a Roman Catholic, ‘Does he have a right to be raised as a 
Catholic? As a matter of Divine Law I would say yes. As a matter 
of constitutional law I would say no, because the constitution speaking 


30 Correspondence from E. T. Smit to Mr. Mervin Burgard, editor-in-chief 
of Osgoode Hall Law Journal. 

31 Quoted in Pfeffer, Creeds in Competition p. 131 (1958). 

32 Black, Jeremiah S., Essays and Speeches (1886) at p. 53. 

33 Quaere: does freedom of religion also reflect acknowledgement of its 
necessary corrolary, that is, the freedom not to be religious? It is suggested 
that this is so. y then does present Ontario adoption policy exclude a 
person from enjoying the freedom of not being religious, from consideration 
as a potential adoptive parent? This type of policy is analagous to having 
all ee sign religious affiliation orders prior to consideration for 
employment. For they also exert influence on the minds of youth! 
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of freedom of religion, is speaking of religion from the subjective 
viewpoint—the right of a person to choose his own religion’’.54 


The legislature has not been so tender of religious views in all 
areas where they conflict with the general welfare. For example, 
consider the area of divorce law. The Roman Catholic Church will 
not sanction divorce for its adherents, holding as a fundamental 
tenet that holy matrimony once consummated is indissoluble. Most 
other faiths approve of divorce in varying degrees. However, a mem- 
ber of any religious group is still eligible under the law of Canada 
to seek secular dissolution from his wife. Our courts, if satisfied that 
the conditions precedent to the need for dissolution exist, will legally 
break the bonds of holy matrimony. This action of the state does not 
intrude upon the domain of the churches, nor are the churches forced 
to give tacit approval of this dissolution. In the eyes of the State they 
are separated; in the eyes, for example of the Roman Catholic 
Church, they are not. The sanction that this Church imposes in such 
cases is censure by means of excommunication, although it recognizes 
that its sanctions under Divine Law may not transgress the boundaries 
of the separation of Church and State. Every churchman then owes 
an allegiance to two laws, to his Church and to his State; these laws 
need bear no necessary similarity. The Parliament of Canada in 
pursuance of its responsibilities has seen fit to allow divorce, as an 
instrument by which people may seek marital compatibility a second 
time—despite the contrary views of many of the religious groups in 
Canada. But this is not the sole instance of a conflict in the laws of 
state and church; perhaps a more striking example will elucidate. 


The members of the sect of Jehovah’s Witnesses are extremely 
cognizant of the biblical admonition concerning “the eating of 
blood”. In modern times their leaders have interpreted this to include 
an implicit prohibition of blood transfusions. But the state, through 
its courts, again on a basis of public welfare, has employed the 
wardship provisions of the Ontario Child Welfare Act to ensure that 
all young children in Ontario have equal opportunities to receive 
necessary transfusions of blood. This decision has not been extended 
by the state to include those of full legal age and rightly so; how- 
ever the state did feel that public policy decreed protection for those 
not yet capable of forming their own religious beliefs. 


It is suggested that such a benevolent attitude should also be 
assumed by the provincial legislature to protect those infants whose 
possibilities of adoption are unnecessarily limited. It would seem 
inconsistent, in the face of the Welfare Minister’s avowed intention 
to protect the welfare of the child,°* for the legislature not to intrude 
itself to protect an infant child from the consequences of his natural 


34 Religion in Adoption and Custody Cases (1957 Conference at Villanova 
School of Law) 71. 

35 It should be noted, however, that the present means of implementing 
the decision may not be legal. See Religion, Medicine and the Law, by W. G. 
How, 1960, Can. Bar Journal 365. 
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parent’s religion, whether this religion deprives him of his chances 
to be adopted—or to receive a blood transfusion. 


Similarly, the churches affected, drawing an analogy from the 
statements of Father Snee,3¢ should be able to effect a reconciliation 
of the state’s decision, if made, to permit what would at present be 
called “adoptions across religious lines”. The position of the various 
religious groups on this matter should be analogous to that taken after 
the Legislature enacted divorce legislation. The state would not be 
impinging upon the Churches right to baptize an infant child of 
Catholic parents as their Divine law dictates is necessary. So long as 
the mother retains custody and guardianship of the child, she alone 
should have the right to direct and control its religious education, 
uncontrolled by the state. At the instant when she agrees to surrender 
the child to the state, that is, to the Children’s Aid Society, any con- 
trol based upon her own religious affiliation should be severed. The 
state should then be allowed to place the child wherever it deems 
fit having always the child’s welfare as its principal consideration. 


It is necessary that the state respect conscientious religious 
beliefs where it does exist in a child. That is, if a child were of an age 
where it could comprehend, if only in a very basic way, the religious 
teachings of his faith then adoption “across religious lines’ would 
definitely not be recommended. One relatively easily administered 
solution to this aspect of the fallacy of religious imputation®’ would 
be a policy based upon differentiating between those children who 
had received the benefit of a ceremony of religious indoctrination 
such as baptism, circumcision etc. and those had had not. However, 
a differentiation based on the indicia of a religious ceremony would 
favour those religions where ceremonies such as baptism are required 
at an extremely early age;8 the legislature should not so favour one 
group. Moreover, it is absolutely certain that a child could not 
knowledgeably uphold any persuasion a few days after birth. Con- 
sequently, it is submitted that the “break-off age” would have to be, 
as set out above, determined by the presence or absence of con- 
scientious religious belief. 


Although the welfare of the child is the principal motivation in 
suggesting reform, an intelligent appraisal of the effect of the policy 
inherent in section 31 of the Act, shows the heavy financial responsi- 
bility in the continuance of such policy if the result is that a large 
group of “adoptible” infants are not being adopted. Foster parents 
in Metropolitan Toronto are paid a minimum of forty dollars per 


Se 


36 Op. cit. Globe and Mail, Sept. 7, 1957. 

37 That this practice of imputation is a fallacy is borne out by St. Thomas 
Aquinas. In Summa Theologicae III Sup., Q. art. 4, Aquinas at page 65 
states “it was only in former, pre-Christian times that the Divine worship was 
handed down as the inheritance of the race and that now ‘the worship of God 
is no longer handed down by carnal birth but by spiritual grace’”’. 

38 There is a great Searepeniey in the age at which various religious 
groups permit these ceremonies. For example the Roman Catholic Church 
recommends baptism as soon as possible while Baptists suggest a waiting 
period of twelve to fourteen years. 
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month and in addition the Society pays the cost of the clothing, school- 
ing, medical and dental care. The total cost of care per child per year 
averages out to roughly seven hundred and fifty dollars a year. Last 
year in Metropolitan Toronto alone the total cost of foster child 
care, in approximate figures, was slightly more than two million 
dollars; this cost does not even include the cost of care administered 
to children of either agency maintained in institutions. Where then 
does the money come from to finance these foster homes? 


In 195989 the Catholic Children’s Aid Society received all but 
$6,878 out of a total budget of $1,769,751 from the Municipality of 
Metropolitan Toronto, the Province of Ontario and the United Ap- 
peal*?, none of which are religious organizations. The Metropolitan 
Children’s Aid Society received its finances in much the same set of 
proportion, only $36,988 of its total budget of $3,303,000 in 1959 
from private sources. Consequently, it is apparent that various gov- 
ernmental agencies together with the United Appeal, all purely secu- 
lar in nature, sustained over 99 per cent. of the cost of the two 
Children’s Aid Societies.“1 


On an individual basis a child that came under the care of a 
Children’s Aid Society at the age of one month and remained in care 
until he reached the age of eighteen would cost the public $13,500. 
Projections of these figures point out the desirability from a financial 
point of view to every Canadian tax payer of increasing the numbers 
of adoptions each year. It is obvious that millions of dollars could be 
saved by implementation of legal adoption across religious lines over 
a period of years. 


Having attempted to demonstrate the problem and its cause, a 
possible legislative solution is set out below. This solution could be 
brought about by amending the present section 31 of the Ontario 
Child Welfare Act. Section 31 (amended) would then read: 


A(1) A child, being under the age of four years, whether legitimate 
or not, shall be deemed for purposes of all proceedings under 
this Act to have no religious affiliation whatsoever. 


(2) A child, being under the age of four years, whether legitimate 
or not, shall be placed by the Children’s Aid Society, with regard 
to the best interests of the child and without consideration of the 
particular religious faith of either the natural or adoptive parents 
of the child. This shall apply to placement in a foster home or to 
a placement for adoption. 


(3) Subsections (1) and (2) shall apply notwithstanding any form of 
pe mgeed oe or ceremony performed on or in the presence 
of the child. 


39See the 1959 Annual Reports for both the Catholic Children’s Aid 
Society and the Metropolitan Children’s Aid Society. 

40 It is interesting to note that the total United Appeal Contribution to the 
two agencies was $436,748 in 1959, but that the Catholic agency seemed to 
receive a disproportionately small share of $103,210 in the light of the relative 
number of children at each agency. 

41 It would seem most evident that various religious groups which in total 
do not contribute more than one per cent. toward the welfare of these chil- 
dren cannot justify religious control on the basis of their contributions. 
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B(1) A child, not being under the age of four, whether legitimate or 
not, may not be placed, without consideration by the court of any 
religious or spiritual belief42 shown to the satisfaction of the 
court to exist in the child. 


(2) If the religious or spiritual belief is shown to the satisfaction of 
the court to exist, the child shall be placed where practicable‘ 
with a family holding that religious or spiritual belief. 


In explanation, the age of four years as the line of demarcation 
was chosen for two reasons. Firstly, social attitudes at present have 
not progressed sufficiently to create a sizable demand for children 
who have already reached this age. Secondly, since children in On- 
tario begin elementary school at the age of five,** it is our feeling 
that, due to the existence of a separate school system, it is likely 
that a child having entered school will have some religious persuasion 
since by this time he is actually knowledgeable. 


The amended 31 (B) is an attempt to draft a section permitting 
the judiciary to approve adoptions “across religious lines” where it 
is felt that the child, although over four, still is unaffected by his 
religious environment. However the judge shall have no discretion 
where a finding of an affirmative nature is made—except where it is 
not at all probable that such a child would otherwise be adopted by 
a family of his own religious faith. 


No attempt to draft a penalty or license provision for sections 
31(A) and (B) as amended was made due to inherent faith in the 
integrity of agency employees. However such a regretable enactment 
might be required if the provisions of this revision were not being 
adhered to.45 


It is hardly necessary to add that the amalgamation of the pres- 
ent dual facilities where they exist would be mandatory in order to 
facilitate the suggested changes. With adoption across religious lines 
being permitted and encouraged, separate Children’s Aid Societies 
would serve no useful purpose. This too, would result in considerable 


42 Quaere: would the phraseology “religious or spiritual” belief in the 
suggested revision of the statute be judged by the courts to permit adoption 
by those “without religious or spiritual belief”, that is, agnostics and atheists? 
_ 43“Where practicable” is to be construed in the revised section 31 in its 
liberal context. Some courts in the United States have, it is submitted, 
tortured “where practicable” beyond the intended meaning of the legislators. 
Consequently a Protestant boy with a cleft-palate and subnormal intelligence 
would be held not adoptable by a Jewish couple on the theory that “where 
practicable” meant that someone Protestant, somewhere, would wish to adopt 
the pry 4 but had not yet applied. 

44 R.S.0. 1960, c. 53, sec. 62 provides that there is a mandatory six months 
probationary period in all adoption proceedings before the order is made final. 
The existence of this waiting period was a factor in choosing the age of four 
years as a line of demarcation. 

_4 Also in the nature of procedure, to prevent a possible misuse of the 
facilities pepe for temporary wardship under section 17(15) of the Child 
Welfare Act it might be necessary, to prevent mothers of illegitimate children, 
with strong religious convictions from withholding their consents until the 
child is two years of age and hence not as easily placed for adoption. To 
prevent this deprivation of welfare to the child it is recommended that this 
maximum period of temporary wardship be reduced to twelve months, but 
only in the case of mothers of illegitimate children. 








230 OSGOODE HALL LAW JOURNAL [VOL. 2:216 


economies, but of course these would be of little consequence when 
compared with the economies gained through the reduction in pay- 
ments to foster homes. 


In closing, allusion should be made to another important benefit 
to be derived from the proposed changes; there should be a substan- 
tial decrease in the number of private adoptions. It has been said, 
“While the majority of these private placements are successful, they 
are usually not recommended. A comparison of agency and private 
adoptions in California recently showed that the agency placement 
is twenty times more likely to turn out happily. Adoption procedure 
as carried out in good agencies is a complicated and skilled business— 
a partnership of social work, pediatrics, psychiatry, psychology, law, 
anthropology and genetics. The identity of the adopting parent is kept 
secret from the mother, and finally, great care is taken to match the 
child and the adopting parents. These careful procedures are not often 
found in private placement with somewhat tragic results’.*° It may 
be inferred from this that even honestly-contrived private adoptions 
cannot compare with those passing through the Children’s Aid 
Societies. Society would thus benefit from the shifting of many place- 
ments from the former to the latter category, a likely result of the 
proposed amendments. 


More importantly, the proposed amendments would remove much 
of the incentive and marked demand which currently supports a flour- 
ishing black market effected through private adoptions, a business 
reputedly worth over a million dollars a year in Ontario. For it is the 
couple, discouraged by the agencies today, due to the scarcity of 
babies available of their ‘faith’? who is forced to deal in the black 
market. There is a necessary corollary resulting from the removal 
from the black market of couples who, except for their religion, 
would be approved by the agencies under the present legislation; 
that is a recommendation for stiffer enforcement of the black market 
penalty provision, section 80 of the Child Welfare Act. For, after the 
suggested amendments were implemented, any couple still forced to 
have recourse to such clandestine means to obtain a child would not 
be a couple capable of caring for the welfare of a child and should be 
severely dealt with. 


What is needed is an increased awareness of the multiplicity of 
problems impeding adoption practices in Ontario. Perhaps the public 
opinion can create a demand for legislation to enforce a separation of 
church and state in this area. Only then, will true child welfare be 
achieved. 


— Sidney, Why can’t you adopt a child?, October 1957, Chatelaine 
at p. . 
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A REVIEW OF THE DEFENSE OF DRUNKENNESS IN THE 
CRIMINAL LAW Until comparatively recently, voluntary drunken- 
ness was never an excuse for a crime. In fact, there is authority to 
show that some regarded it as an aggravation of the offence.1 How- 
ever, this view met with little success and the prevailing sentiment 
was that there were no concessions for drunken wrongdoers.!* This 
can be explained by the fact that the old English criminal law, 
which contained many capital crimes, “would hardly be impressed 
by the niceties of mediaeval ethical discrimination concerning in- 
ebriates”.? This view of the older law is, perhaps, somewhat harsh as 
an explanation. Kenny explained that it was no defense, “for unlike 
insanity it had been produced voluntarily, and to produce it was 
wrong, both morally and also legally”.® 


Furthermore, the defense was regarded with suspicion in that it 
was feared that the state of drunkenness could be easily feigned or 
counterfeited. Others feared that, “There could rarely be a conviction 
for homicide if drunkenness avoided responsibility”’.* It was felt that 
one should not escape the results of his crime by reason of his own 
vice and misconduct.5 These views seem to reflect more of an emo- 
tional condemnation of the drunkard rather than a reasoned analysis 
of its effect on the requisite mental element in a crime. 


Both Hall® and Williams’? discount the fear that the state of 
drunkenness would be resorted to by the criminal or one planning to 
commit a crime to avoid criminal responsibility. Certainly a normal 
person who wished to commit a crime would not want to incapacitate 
himself by becoming greatly intoxicated. He would rather attempt to 
escape detection than to rely on his drunkenness as an excuse. 


Involuntary drunkenness, on the other hand, is a complete de- 
fense and this view is probably justified because the older jurists 
felt that it was not open to the same abuse as voluntary drunkenness.® 
But, Hall in his investigations has found that because the American 
judges have stressed that fraud and coercion are necessary to estab- 
lish involuntary intoxication, “involuntary intoxication is simply and 


1 Beverley’s Case (1683), 4 Coke 123b at 125; 69 E.R. 1118 at 1122. Coke 
regarded drunkenness as an aggravation. 

1aG. Williams, Criminal Law—the General Part (London, Stevens & 
Sons, 1953), p. 370 footnote 8: “He that kylleth a man drunk, sobur schal be 


hangyd.” 

Pall, General Principles of Criminal Law, 2nd ed. (Indianapolis, Bobbs- 
Merrill, 1960), . 530; Ist ed. 1947, p. 429. 

3 Kenny, Outlines of Criminal Law, 16th ed. (Cambridge, University 
Press, 1952), p. 50. 

4Wharton, Criminal Law, 12th ed. Rochester, Lawyers Cooperative 
Publishing Co., 1932), p. 95. 

5 Supra footnote 2. 

6 Ibid 


7 Supra footnote 1a. 
8 Supra footnote 1a at p. 372. 
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completely non existent’’.2 The factual situations of all the reported 
cases do not appear to support a single decision where the defendant 
was involuntarily intoxicated.1° Hall concludes that it is almost neces- 
sary for one to be bound and restrained by force while the intoxicant 
is poured into his mouth before he can avail himself of the defense 
of involuntary drunkenness. 


In the last one hundred and fifty years, the defense of drunken- 
ness has involved a consideration of the relation of the state of 
drunkenness to the elements of a crime; namely, the actus reus, and 
the mens rea. The defense can only be completely understood and 
analyzed if considered with regard to these basic elements. 


The leading case on the defense of drunkenness is the Director 
of Public Prosecutions v. Beard... Here, the defendant, while ravish- 
ing a young girl, covered her mouth with his hand to stifle her scream- 
ing. In doing so he pressed his thumb on her throat, and as a result, 
she died of suffocation. The defendant when charged with murder, 
raised the defense of drunkenness. On appeal by the Director of 
Public Prosecutions, the House of Lords restored the conviction of 
Beard for murder. 


Lord Birkenhead L.C., after a comprehensive review of the 
cases on the defense of drunkenness, laid down three propositions 
which today form the basis of the law on this subject. They are: 


“1. That insanity, whether produced by drunkenness or otherwise, is a 
defense to the crime charged. 


2. That, evidence of drunkenness which renders the accused incapable 
of forming the specific intent essential to constitute the crime should be 
taken into consideration with the other facts proved in order to deter- 
mine whether or not he had this intent. 


3. That evidence of drunkenness falling short of a proved incapacity 
in the accused to form the intent necessary to constitute the crime, and 
merely establishing that his mind was so affected by drink so that he 
more readily gave way to some violent passion, does not rebut the pre- 
sumption that a man intends the natural consequences of his acts.”12 


The decision is cited most often for the third proposition. It was for 
that reason that Beard had no defense to the charge of rape. But, 
the situation was further complicated by the fact that death resulted 
in the furtherance of a felony, and as a result, there was no need to 
show that Beard intended to cause the death of this little girl. All the 
prosecution had to show was that death resulted from the commission 
of a felony of violence and that he intended to commit that felony.1% 
Lord Birkenhead L.C. at p. 507 says: 


9 Supra footnote 2 at p. 440. 


10 But see the case of Pearson (1935), 2 Lew. 144; E.R. 1108, where 
the accused’s companions put alcohol into his ginger beer. 


11 [1920] A.C. 479 (H.L.). 
12 Supra footnote 11 at p. 500. 


13 This is of especial interest with regard to section 202 of the Criminal 
e. 
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“There was no evidence that he was too drunk to form the intent of 
committing rape. Under these circumstances, it was proved that death 
was caused by an act of violence done in furtherance of the felony of 
rape. Such killing is by the law of England, murder”. 


Could Beard have pleaded that he was too drunk to intend to 
commit rape? It is unlikely, since in the circumstances, drunkenness 
“cannot normally negative an intent to rape, for rape cannot normally 
be committed unintentionally”.14 It can be said that the fact of rape 
implies the intention to commit the act, and the felony-murder rule 
would then apply. 


Lord Birkenhead’s three propositions will now be considered. 


Over indulgence in alcohol may lead to permanent damage of 
the brain tissues which would result in insanity. Such a condition is 
known as delirium tremens or alcoholic dementia, and is a condition 
in which attacks can recur even when one has not been consuming any 
alcohol. Such a disease of the mind if regarded as insanity by the 
M’Naghten Rules, now section 16 of the Criminal Code, is a com- 
plete answer to any criminal charge. The accused is found not guilty 
but insane and is detained at Her Majesty’s pleasure in an appropri- 
ate institution for the care and treatment of the mentally ill. Be- 
cause of the uncertainty in the length of time of such confinement, 
the defense of insanity is usually limited to crimes which have the 
accused liable to capital punishment. 


Originally, only habitual drunkenness causing permanent insanity 
was a defense to a crime.15 However, in the case of R. v. Davis,16 
it was held by Stephen J. that temporary insanity caused by drunken- 
ness also excuses the accused. His Lordship said: 


“But drunkenness is one thing and the diseases to which drunkenness 
leads are different things; and if a man by drunkenness brings on a 
state of disease which causes such a degree of madness, even for a 
time, which would have relieved him from the responsibility if it had 
been caused in any other way, then he would not be criminally re- 
sponsible. In my opinion, in such a case the man is a madman and is to 
be treated as such, although his madness is only temporary”. 


This view was approved by Lord Birkenhead L.C. in the Beard case. 


Because of the serious consequences of the results of a success- 
ful plea of insanity, the English practice is that the judge will not 
direct the jury on the question of insanity unless the defense is actu- 
ally set up by counsel for the defendant.17 The Canadian practice 
appears to be that if the defense of drunkenness is set up, the judge 
is also competent to direct the jury on the question of insanity even 
if it is not pleaded as a defense.18 


14 Supra footnote 1a at p. 378. 
15 Burrow’s case (1823), 1 Lewin 75; 168 E.R. 965. 
Rennie’s case (1825), 1 Lewin 76; 168 E.R. 965. 
16 (1881), 14 Cox C.C. 563. 
17 D.P.P. v. Beard, [1920] A.C. 479 (H.L.). 
CA "a R. v. Garrigan, [1937] 3 W.W.R. 109; 4 D.L.R. 344; 69 C.C.C. 98 (B.C. 
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Where a crime has as one of its constituent elements the re- 
quirement of a specific intent, the defense of drunkenness can be 
used in certain cases to negative that specific intent. It must be 
noted that although drunkenness may negative a specific intent, it 
does not necessarily constitute a complete. defense to a crime. The 
effect may be to find that the accused has sufficient capacity to form 
an intent to commit a lesser crime; aggravated assault can be re- 
duced to common assault and so on. 


The first decision to point out that evidence of drunkenness is 
admissible to negative specific intent was the case of R. v. Monk- 
house!® where the accused was indicted for discharging a loaded re- 
volver with intent to do grievous bodily harm. Lord Coleridge J. said: 


“Drunkenness is ordinarily neither a defense nor an excuse for crime, 
and where it is available as a partial answer to the charge, it rests on 
the prisoner to prove it, and it is not enough that he was excited or 
rendered more irritable, unless the intoxication was such as to prevent 
his restraining himself from committing the act in question or to take 
away from him the power of forming any specific intention”.20 


Although the prisoner was found guilty, the case is significant 
because it recognized the availability of the defense. 


In R. v. Doherty,?1 the defense of drunkenness effectively re- 
duced murder to manslaughter?!2 by negativing the intent to do 
grievous bodily harm. In his charge to the jury, Stephen J. said: 


“As a rule the use of a knife to stab or a pistol to shoot shows an intent 
to do grievous bodily harm, but this is not a necessary inference.”22 
(Italics mine). 


This view of Stephen J. impliedly overruled the view in R. v. Meakin™ 
where it was held that intoxication can have no effect in the con- 
sideration of a specific intent to harm in the case of the use of a 
dangerous instrument by the accused. Stephen J. went on to say that 
drunkenness must be considered in rebutting the presumption that a 
man intends the natural consequences of his acts and also that, 


“A drunken man may form an intention to kill another, or to do grievous 
bodily harm to him, he may not; but if he did form that intention, 
although a drunken intention, he is just as much guilty of murder as if 
he had been sober”.24 


Therefore, His Lordship not only recognized the availability of the 
defense but also the fact that it is important evidence going to in- 
tention and must be sufficient to negative that intention if it is to 
succeed as a defense. 


19 (1849), 4 Cox C.C. 55. 
20 Supra footnote 19 at p. 56. 
21 (1887), 16 Cox C.C. 306. 


21a The defense of drunkenness is of no use in an indictment for man- 
slaughter. 


22 Supra footnote 21 at p. 308. 
23 (1836), 7 Car. & P. 297; 173 E.R. 131. 
24 Supra footnote 22. 


ae 





— -_, ae ee Ge 


ant 


Us 
on, 
; if 


he 
in- 


an- 


Mee 





1961] Notes 235 


There was an attempt to extend the rule in the case of R. v. 
Meade*> when Darling J. said that the presumption that man intends 
the natural consequences of his acts may be rebutted by showing 
the mind of the accused was so affected by drink that he was in- 
capable of knowing that what he was doing was dangerous. It is 
readily apparent that this is a significantly wider and different test. 


The rule in Meade’s Case came under attack in Beard’s Case”® 
where Lord Birkenhead L.C. said: 


“the proposition in Meade’s Case in its wider interpretation is not, and 
cannot be supported by authority. The difficulty has arisen largely be- 
cause the Court of Criminal Appeal used language which has been con- 
strued as suggesting that the test of the condition of mind of the prisorier 
is not whether he was incapable of forming the intent but whether he 
was incapable of foreseeing or measuring the consequences of the act. 
In this respect the so-called rule differs from the direction of Lord Cole- 
a J., which is more strictly in accordance with the earlier authori- 
es.” 
The principle can be applied to any crime where particular intent is 
required as in the case of Ruse v. Read?’ where one who took a bi- 
cycle while drunk did not have the required animus furandi to per- 
manently deprive the owner of it.28 This case was followed in R. v. 
Kindon?? where a woman, who, while under the influence of liquor, 
appropriated a sum of money, was excused because she did not have 
the required animus furandi. " 


These cases go to show that it is true that intoxication is not an 
excuse but is important evidence to establish the lack of a material 
element in certain crimes. Similarly, Glanville Williams suggests that 
although no judge has said that drunkenness can negative reckless- 
ness, it would follow from the above principles. 


As it can be seen, the words “specific intent” are not precise and 
beg definition. H. A. Snelling in a recent article suggests a meaning:*? 


“It now appears reasonably clear that the phrase ‘specific intent’ 
refers merely to some intent of a recognized character required by 
statute or common law as an essential element of a crime whether or 
not such intent needs to be referred to in the formulation of the charge 
in the indictment.” 


This view attempts to give one an appreciation of the proper mean- 
ing of the words “specific intent” and is useful for that purpose. 


In the light of the above discussion, Lord Birkenhead’s third 
proposition is really a corollary to the second proposition in that it 
really describes what degree of drunkenness is not sufficient to rebut 


the specific intent in the second proposition. 


25 [1909] 1 K.B. 895; 78 L.J.K.B. 476 (K.B.D.). 

26 Supra footnote 17. 

27 [1949] 1 All E.R. 398; 1 K.B. 377 (K.B.D.). 

28 But consider section 269 (1)(a) of the Criminal Code. 

29 (1957), 41 Cr. App. R. 208. 

30 Supra footnote la at p. 379. 

31H. A. Snelling, Drunkenness and Criminal Responsibility, (1956-59), 
30 Aust. L.J. 3. 
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Up to this point, the defense has been examined with regard to 
the subjective intent of the particular accused. There are, however, 
circumstances where the mental element is not looked at subjectively, 
but objectively. In this type of situation, the mental element of the 
particular accused is irrelevant. What is relevant is what is known 
as the “reasonable man” test. The test is basically: what would a 
reasonable man do or intend in these particular circumstances? Or, 
how would a reasonable man react in these circumstances? The con- 
duct of the accused is evaluated by reference to the reasonable man. 


The objective test is of use in considering the defense of provo- 
cation. This defense is applicable to reduce murder to manslaughter 
in the situation where the accused was provoked by his victim and 
the provocation was such that it would cause an ordinary person to 
lose his self-control. The effect of the drunkenness of the accused on 
the defense of provocation has had an interesting but somewhat un- 
explainable result in the English Courts. Since only that amount of 
provocation that would cause an ordinary man to lose his self-control, 
will excuse, of necessity, it is submitted that the drunkenness of the 
accused is irrelevant to the determination of this objective question. 
However, the English cases on this point do not reflect this submis- 
sion. 


In the case of R. v. Thomas,3? Parke B. took the view that drunk- 
enness can be considered in determining the question of provocation. 
In his direction to the jury, His Lordship said: 


“Drunkenness may be taken into consideration in cases where what the 

law deems sufficient provocation has been given, because the question 

is, in such cases, whether the fatal act is to attributed to the passion 

of anger excited by the previous provocation, and that passion is more 

neyo — in a person when in a state of intoxication than when 
e is sober”. 


In R. v. Birchall, the Court of Criminal Appeal took the same 
view. 


Similarly, the case of R. v. Letenock** determined that provo- 
cation may be less, in order to reduce murder to manslaughter, in 
the case of a drunken than a sober man. 


The ability of the defense of provocation to reduce murder to 
manslaughter is dealt with by section 203 of the Canadian Criminal 
Code. Section 203(2) which defines provocation, reads as follows: 


“(2) A wrongful act or insult that is of such a nature as to be sufficient 
to deprive an ordinary person of the power of self-control is provocation 
for the purposes of this section if the accused acted upon it on the sud- 
den and before there was time for his passion to cool”. (Italics mine.) 


The Code clearly states that only the provocation that will cause a 
reasonable man to lose his self-control will reduce a charge of mur- 


32 (1837), 7 Car. & P. 817; 173 E.R. 356. 
33 (1913), 29 T.L.R. 711. 
34 (1917), 12 Cr. App. R. 221. 
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to der to manslaughter. This may, therefore, be in conflict with the 
T, English cases where drunkenness was taken into account in assessing 
ys } provocation. To date, there have been no cases decided under this 
ne section where the accused claimed that he was more easily provoked 
“ because of his drunken condition. Therefore, it is difficult to predict 
“4 ; which way our Courts will go in deciding this question. 

n- It is submitted that drunkenness should not be taken into con- 
n. sideration in deciding the question of provocation. The test for de- 
ie termining provocation is objective and as a result, the intoxication 
nl of the accused is irrelevant on the issue of provocation. This does not 


-" mean that whenever the accused sets up the defense of provocation, 
| that he cannot also set up the defense of drunkenness as well. If 





> both defenses are available to him, he can rely on both, but the de- 
“a fenses are separate and distinct and the presiding judge must direct 
of ' the jury to that end. 
i, This paper would not be complete without reference to the recent 
ne decision of the House of Lords in the case of the Director of Public 
n. Prosecutions v. Smith. The result of this case is to apply the objec- 
S- tive test when determining mens rea (the mental element) in the 
case of murder rather than the subjective test. The accused who was 
ke } seated in a car containing stolen goods was told to pull over by a 
n. police officer. In attempting to escape he brought about the death of 
the police officer who had caught hold of the car, by driving at speeds 
between 30 and 60 miles per hour and swerving violently. In his de- 
he fense the accused claimed that he did not intend to kill the police 
; officer or do him harm but only wanted to shake him off. The ac- 
re j cused’s conviction of murder was confirmed by the House of Lords, 
en reversing the Court of Criminal Appeal. The judgment of the Court 
was written by Viscount Kilmuir L.C.; Lords Denning, Tucker, God- 
1e dard and Parker concurring. 
. On the question of the requisite mental element, His Lordship 
O- said :37 
in 
“The jury must of course in such a case as the present make up their 
| minds on the evidence whether the accused was unlawfully and volun- 
tarily doing something to someone. The unlawful and voluntary act 
to must clearly be aimed at someone in order to eliminate cases of negli- 
al gence or of careless or dangerous driving. Once, however, the jury are 
, j Satisfied as to that, it matters not what the accused in fact contem- 
S: : plated as the probable result, or whether he ever contemplated at all, 
: provided he was in law responsible and accountable for his actions, i.e., 
nt ‘ was a man capable of forming an intent, not insane within the M’Naghten 
on 7 Rules and not suffering from diminished responsibility. On the —,- 
id- tion that he is so accountable for his actions, the sole question is 
>.) whether the unlawful and voluntary act was of such a kind that grievous 
bodily harm was the natural and probable result. The only test available 
a for this is what the ordinary, responsible man would, in all the circum- 
r- stances of the case, have contemplated as the natural and probable re- 
sult. That, indeed, has always been the law... ”. 
35 Abel v. R. (1955), 115 C.C.C. 119. (Que. Ct. of Q.B., Appeal Side). 
36 [1960] 3 All E.R. 161. 
37 Supra footnote 36 at p. 167. 
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If the above test is regarded as completely objective in the case 
where the unlawful act is “aimed” at another, then the particular 
mental idiosyncrasies of the accused are entirely irrelevant. It is 
only necessary to show that the act was aimed at the other party and 
if grievous bodily harm could be contemplated by a “reasonable man” 
as the natural and probable result of the wrongful act, the accused 
is guilty of murder, the necessary “intent” being satisfied. 


However, His Lordship introduced an important proviso to this 
“objective test”. The objective test is only to be used if the accused 
was in law responsible for his actions; whether he was, as His Lord- 
ship says:%8 

es . &@ man capable of forming an intent, not insane within the 

M’Naghten Rules and not suffering from diminished responsibility”. 
This proviso requires an appraisal of the accused’s competence from 
a subjective point of view i.e., whether this particular accused was 
in fact legally responsible. If so, then the objective test is used. If 
this proviso is limited only to the case where the accused is insane 
(not of sound mind) as the headnote and, to a certain extent, the 
proviso, itself implies, then evidence of drunkenness is admissible to 
show that it has caused actual insanity (delirium tremens) within 
the McNaghten Rules. Should insanity be found, permanent or temp- 
orary, the objective test would not be applicable. 


However, the words of the proviso also require that the accused 
be “a man capable of forming an intent”. These words give rise to 
further difficulty when one attempts to apply the law relating to 
drunkenness. Although, the inebriate may not be capable of forming 
a specific intent, he may be still capable of forming the requisite in- 
tent for the lesser offence. Therefore, by being “capable of forming 
an intent” (italics mine), the inebriate may be regarded as being a 
man in law responsible and accountable for his actions. If so, he could 
not escape the proviso and his “intent” would be determined by using 
the objective test. 


On the other hand, the words “a man capable of forming an 
intent” may be read as, “a man capable of forming a specific intent”. 
Then, it would follow that an inebriate who was incapable of forming 
a specific intent, would not be responsible and accountable for his ac- 
tions and the objective test would not apply to determine his “intent”. 


In Canada, the crime of murder is dealt with in section 201 of 

the Criminal Code. Paragraph (c) of section 201 reads as follows: 
“Culpable homicide is murder . . . (c) where a person, for an unlawful 
object, does anything that he knows or ought to know is likely to 
cause death, and thereby causes death to a human being, notwithstand- 
ing that he desires to effect his object without causing death or bodily 
harm to any human being” (Italics mine). 

This paragraph contains a built-in objective test and would apply 

to the factual situation in the Smith Case and produce the same 


38 Supra footnote 37. 
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result. It would appear that the question of the drunkenness of the 
accused as a defence under this paragraph of section 201 would be 
irrelevant. 


Paragraph (a) of the same section requires further considera- 
tion. It reads as follows: 

“Culpable homicide is murder (a) where the person who causes the 

death of a human being (i) means to cause his death, or (ii) means to 


cause him bodily harm that he knows is likely to cause his death, and 
is reckless whether death ensues or not”. 


This paragraph of section 201 requires the subjective intent of the 
accused to be proven, and that is clear by sub-paragraph (i). With 
regard to sub-paragraph (ii), the pronouncement of Viscount Kil- 
muir L.C. may have a great effect, if followed in Canada. The word 
“knows” in section 201(a) (ii) may receive the same objective treat- 
ment that was established in the Smith case. That is to say, if one 
“aims” an unlawful act at another and causes him “bodily harm”, 
the accused may be attributed with the knowledge that “an ordinary 
responsible man would, in all the circumstances of the case, have con- 
templated as the natural and probable result”. A similar result when 
applying the defense of drunkenness, as suggested above, would fol- 
low. 


It is readily apparent that the strict rule that drunkenness is 
never an excuse for a crime is now subject to qualification. It has 
been seen that involuntary drunkenness is a complete excuse although 
its appearance in practice is very rare. Insanity, permanent and temp- 
orary, if caused by excessive consumption of liquor is also a complete 
excuse. Voluntary drunkenness may provide a complete answer to a 
charge where it is such as to prevent the formation of the intent 
specified, e.g., in theft. Further, it may provide a partial defense by 
reducing an aggravated offence requiring specific intent to a lesser 
offence when the accused was unable to form the specific intent. In 
this case, however, the rule is open to objection because it can apply 
only to a restricted number of charges and, furthermore, the term 
“specific intent” is incapable of precise definition. Certain situations 
appear to be fitted into the slot of “specific intent” only by way of an 
informed intuition on the part of the judges. Nor is the defense free 
from theoretical inconsistency as the cases on provocation show. 
This field requires serious judicial analysis and clarification.®? 


DONALD N. SYNOWICKI* 


39 The effect of intoxication on the question of mistake has not been dealt 
with in this paper. It is submitted that this question would be more properly 
dealt with in a separate paper on mistake. 


*Mr. Synowicki is in the Third Year at Osgoode Hall Law School. 
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RIGHTS OF A CO-PATENTEE TO ASSIGN OR LICENCE ~— 
SECTIONS 33(5) AND 53(1) OF THE PATENT ACT. The Patent 
Act provides that where a patent application is made jointly by two 
or more inventors, “the patent shall be granted in the names of all 
the applicants”.1 It provides further that: 


“Every patent issued for an invention is assignable at law, either as to 
the whole interest, or as to any part thereof, by an instrument in 


writing.”’2 

What is the implication of these sections? First, there can be 
co-ownership of the patent; that is, two or more persons hold the 
patent rights as tenants in common. Secondly, a patentee may assign 
all of his interest or any part of it. Thus, it appears, on the basis of 
these provisions, where two or more persons hold a patent as co- 
owners, either co-owner may assign, without any restrictions, the 
whole or any part thereof, of his interest in the patent. 


In fact, nowhere in the Act is it stipulated that the rights of 
co-owners are restricted inter se, either as to the assignment or the 
licencing of their respective interests. However, although the Patent 
Act leaves the way open for a co-patentee to deal with his rights as 
granted by the patent in his own discretion, this note will demonstrate 
that there are in fact restrictions on his ability to assign or license 
his interest. The nature of the restriction is that he may not partially 
assign his interest, or assign the whole of it to two or more persons, 
or license at his pleasure. 


It should be pointed out that these restrictions apply only when 
a patent is granted originally to two or more persons. If the patent 
is granted originally to a sole individual, he has complete liberty to 
dispose of his interest in a number of ways. For example, a patentee 
may assign a partial share of all the subject matter. In Dunnicliff & 
Bagley v. Mallet. Byles J. said: 


“There can be no doubt that an assignment of a patent to several persons 
in individual shares is good. My Brother Hayes says the assignees 
would in that case take as tenants in common. If so, there can be no 
reason why they should not take different portions, one, one tenth; 
another, nine-tenths.’”’4 


1The Patents Act, R.S.C. 1952, c. 203, s. 33(5). 

2 Ibid., s. 53(1) . 

3 (1859), 7 C.B.N.S. 207, at p. 228. 

4The effect is that a patentee may assign one tenth of his interest to one 
person and nine-tenths to another, but a patent does not give a right to the 
patentee to use his invention or manufacture according to his invention. He 
would have that right apart from the patent. What the patent confers is a 
right to exclude others from manufacturing in a particular way and using a 
particular invention. Thus it follows that a patentee who holds as a co-owner 
could not be held accountable to the other co-owner for any profits derived 
from his utilization of the patent because the right conferred is a right to 
prevent the rest of the world from using the invention (per Romer J. in Steers 
v. Rogers, [1892] 2 Ch. 13 despite a dicta to the contrary in Hancock v. Bewley 
(1859), 1 Johns 601; 70 E.R. 559), but as between the co-patentees or Co- 
assignees this right does not arise. 

hus a person who holds one-tenth of the whole subject matter would 

have equal rights to the use of the subject matter as would a person who 
holds nine-tenths of all the subject matter. 

It is submitted that no greater rights would be obtained by receiving a 
greater portion of the whole subject matter and thus the statement of the 
learned judge, it is submitted, is irrelevant. 
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Sometimes a patent may include several things which are in 
their nature perfectly distinct and severable. For instance, in a 
particular patent, the process claims would be severable from the 
apparatus claims. In such case, the patentee might assign the process 
claims to one person and the apparatus claims to another. Or, again, 
although it is provided by section 38(1) of the Patent Act that, “a 
patent shall be granted for one invention only”,> if a patent con- 
taining more than one invention is allowed to proceed to issue, the 
section expressly says that it is not invalid for that reason. There 
would be no reason why the patentee in such a situation could not 
assign one invention to one person and the other invention to another. 


Thus a sole patentee has an unfettered discretion to deal with 
his rights as granted by the letters patent. There are, however, sug- 
gestions that a co-owner of a patent does not have such wide rights 
of dealing with his interest in the patent. Does he, in fact, not have 
the same rights? And, if not, why not? That is, what is the basis 
for the restrictions, if any, that are imposed? Why then should not a 
co-owner have the same rights? That is, what is the basis for these 
restrictions that are imposed? 


The first point to consider, then, is whether these restrictions 
may be inferred and justified by the case law. 


In Noxon v. Noxon a licence agreement was entered into 
between the patentee of an invention and the defendants. Subse- 
quently, the patentee assigned the patent to the plaintiff. By assign- 
ment, the plaintiff assigned an undivided one fourth part of all his 
rights, title and interest in the patent to X. By assignment, X then 
assigned to the defendants his one fourth interest. It was held 
“competent for them (the defendants) to put an end to the license 
and proceed to make the thing invented as part-owner of the letters 
patent”’.? 


In Re Harsley & Knighton’s Patent a patent was granted to 
Harsley and Knighton. Knighton assigned all his interest in the 
patent to Oakes and he further purported to release and discharge 
Oakes from all “incumbrances, suits, causes of action, or suit claims, 
or demands whatever which they, the said George Knighton and 
Thomas Harsley, or either of them... had, or but for the indenture 
might have or have had, against Thomas Haden Oakes”.2 Lord 
Romilly, M.R. held that the purported agreement entered into by 
Knighton and Oakes was invalid and said that because the patent 
was granted to two persons “either of them might use it, but neither 
can dispose of the right of the other’’.1° 


5 See footnote 1, s. 28(1). 
6 (1894), 24 O.R. 401. 

7 Ibid., at p. 406. 

8 (1869), L.R. 8 Eq. 475. 
9 Ibid., at p. 475. 
10 Jbid., at p. 477. 
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In Powell v. Head} the plaintiffs were the co-owners of the 
copyright and right of representation and performance of a dramatic 
entertainment. The other co-owner was Mrs. L. who had granted a 
licence to the defendant without the authority of her co-owner. In 
his judgment, Jessel M.R. stated that: 


“there is no possibility of arguing, in respect of these statutory provisions, 

that one of the two part-owners of the right or liberty of representing or 

causing to be represented could license a third person to represent without 

the consent of the other part owner or owners”.12 

The effect of these decisions has been commented upon by the 
two leading text writers on patents. Biggar!’ uses Noxon v. Noxon 
to support his contention that each co-owner may assign his interest 
or any part of it. Fox, on the other hand, in his treatise* adopts a 
contrary view. He is of the opinion that co-owners are subject to 
restriction in the assignability and licencing of their interests. 


It is submitted that Noxon v. Noxon does not sustain the position 
taken by Biggar, namely that a co-owner may assign a portion of his 
interest. In the Noxon case, X assigned his entire interest and thus 
the question was not raised as to whether a partial share could be 
assigned. 


The latter two cases were cited by Fox in support of his conten- 
tion that one co-owner cannot grant licences without the consent of 
his co-owners. In the Harsley case, Knighton assigned the whole of 
his interest in the patent to Oakes and did not enter into a licencing 
agreement. In his judgment, Lord Romilly considered that one co- 
owner could not licence without accounting to the other. However, 
it is submitted that his remarks are obiter, as it was not a licencing 
transaction (on the facts). It is submitted that the Powell case may 
be distinguished on the grounds that the essential nature of a copy- 
right and a patent are dissimilar, and also that this decision was 
decided on the particular wording of a statute. 

Thus, although the cases do not support completely the view 
taken by Biggar, neither do they substantiate in toto the position 
taken by Fox. 


It is submitted, therefore, that the cases do not offer any sup- 
port for the proposition that a co-owner is limited with respect to the 
assignability or licencing of his interest. But by examining the 
fundamental nature of a patent, it is submitted that these restrictions 
should exist. In Mathers v. Green,5 Lord Cranworth L.C. in consid- 
ering the nature of a patent right stated that: 


“the right conferred is a right to exclude all the world other than the 
grantees from using the invention’.16 


11 (1879), 12 Ch. D. 686. 

12 Ibid., at p. 690. 

130, M. Biggar, Canadian Patent Law and Practice, (Toronto, Burroughs 
& ow (Eastern) Limited, 1927), p. 65. 

14H. G. Fox, Canadian Patent Law and Practice, 3rd ed. (The Carswell 
Company, Limited), v. 1, pp. 607-610. 

535 L.J. Ch. 1; 13 L.T. 420; 55 E.R. 599. 

16 Jbid., at p. 3. 
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It follows that the original co-patentees have defined rights when 
the patent is granted. If the whole interest is assigned by one of them 
to one person only, then the share of the monopoly enjoyed by the 
original co-owner will be unaffected but if a part only of the subject 
matter is assigned, it follows that their rights as originally conferred 
will be diminished, Therefore, there is justification for allowing one 
co-owner to assign away his interest in the patent, but not a partial 
share. This equally applies to assigning the whole subject matter to 
more than one person.1? Take for example the case where one co- 
owner assigns his interest to two persons. No matter in what pro- 
portions each of them take, the original co-patentee’s share in the 
monopoly will be reduced to one-third. The same argument is applic- 
able to licencing.18 If one of the two co-owners were to grant a 
licence, the patent rights would be distributed among three persons.19 


CONCLUSION 


The Patent Act does not, in any of its terms, either expressly or 
by implication preclude one co-owner from assigning either a part 
of his share or his whole interest to more than one person or licencing 
at his pleasure. In addition, there are no cases which directly reject 
the possibility that this may be done. 

However, the fundamental concept of a patent requires, in order 
that the patent should have its intended effect, that these above- 
mentioned restrictions should be imposed. 


ROBERT ORD* 


RACE AND NATIONALITY RESTRICTIONS IN THE IMMIGRA- 
TION ACT: IS A REVISION OVERDUE? Canada’s position in a 
Commonwealth of Nations embracing Anglo-Saxon as well as Afro- 
Asian nations is one of challenge. We have the singular opportunity 
to demonstrate that we can adjust to an international society of 
multi-racial equals within the Commonwealth and without. In this 
time of peril, we must re-assess our immigration policy. It must be 
consistent with the ideals to which we profess to adhere, since we 
offer these ideals to the emerging nations as alternatives to the 
Communist route to national maturity. 


17Dr, Fox suggests that the inherent nature of a patent right would 
prohibit one co-owner from dealing with his interest so as to diminish the 
Share in the monopoly enjoyed by the co-owner. 

18 A license prevents that from being unlawful which, but for the license, 
would be unlawful. 

19It is suggested, that one co-owner may grant an exclusive licence, 
reserving in himself no interest in the patent. In such case, the share of the 
monopoly enjoyed by the other co-owner would not be reduced since the 
licensee would in effect, be stepping into the shoes of his licensor (co-owner) 
for the duration of the period. 
*Mr. Ord is in the Second Year at Osgoode Hall Law School. 
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Our deeds do not match our words. Our immigration policy has 
failed to keep abreast of changing conditions in a time of social 
upheaval. It continues to harbour racial and national prejudice, secret 
quotas, administrative abuses, and lack of effective judicial review. 
Major revision is long overdue. 


A: ADMISSION TO CANADA 
I: Non-immigrants 


Our Immigration Act is a hybrid. It does not set out groups of 
prohibited persons and then provide for the admission of all others. 
It does not set out the persons who shall be admitted and then 
exclude all others. It adopts parts of both these methods by prohi- 
biting some categories from entry and by creating other groups from 
which prospective applicants may be admitted. 


A person may be allowed to enter Canada as a non-immigrant? 
if he is a diplomatic or consular officer, representive or official of 
another country coming to Canada to carry out his official duties. 
Visiting armed forces and their families, tourists, visitors, clergymen 
who enter to carry out their calling, people passing through Canada 
on their way to another country, students attending Canadian schools, 
entertainers, athletes, seasonal workers, members of crews, persons 
entering Canada for treatment, persons passing through under guard 


and holders of special permits issued by the Minister may also be 
allowed to enter.? 


However there are categories of persons who are excluded on 
specified medical, moral, and social grounds. There are other less 
definite categories of persons excluded. Wide discretion is given to 
the Special Inquiry Officer* to exclude any person who in his opinion 
is likely to be come a public charge and anyone who is suspected on 
reasonable grounds of being likely to engage in drug peddling. Persons 
who promote or who are or were members of any organization with 
regard to which there are reasonable grounds for believing that it 
promotes . . . by force or other means the subversion of democratic 
government, institutions or processes, as they are understood in 
Canada, may be kept out unless they satisfy the Minister that they 
are no longer associated with the organization.5 Adherents to unpopu- 
lar political creeds may be easily excluded under pretext of non-com- 
pliance with this vaguely worded provision. 


1Immigration Act, R.S.C. 1952, c. 325, s. 2(s) referring to s. 7(1),(2). 

2 Ibid., s. 7. 

3 Ibid., s. 5. The category includes morons, psychopaths, prostitutes, 
spies, vagrants, chronic alcoholics et al. 
4 The Special Inquiry Officer has powers under ss. 11(2), (3), 24, 25, 27-29. 
5 See Act, s. 5(h), (k), (1), (m). 
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Other members of the family accompanying a non-admissible 
person may not be admitted, unless in the opinion of the Special 
Inquiry Officer, no hardship would be involved by the separation of 
the family.6 Persons who are not in the opinion of the officer bona 
fide immigrants or non-immigrants are excludible.” 


Section 61 of the Immigration Act empowers the Governor-in- 
Council to pass regulations concerning other requirements with regard 
to the admission of persons to Canada. Regulations may be passed 
respecting literacy and medical tests. Regulations may prohibit or 
limit the admission of persons by reason of (i) nationality, citizenship, 
ethnic group, occupation, class or geographical area of origin, (ii) 
peculiar customs, habits, modes of life or methods of holding property, 
(iii) unsuitability having regard to climate, economic, social, indus- 
trial, education, labour, health or other conditions or requirements 
existing, temporarily or otherwise in Canada or in the area or country 
from or through which such persons come to Canada, or (iv) probable 
inability to become readily assimilated or to assume the duties or 
responsibilities of Canadian citizenship within a reasonable time after 
their admission.2 This section, it is submitted is the most abused 
and open to abuse of any in the Act. 


Under regulations passed pursuant to these powers, every person 
seeking admission other than citizens of the U.S.A.1° must have a 
passport of the country of which he is a subject. The passport shall 
carry the visa of a Canadian Immigration Officer or Consular Officer? 
but British Subjects of the United Kingdom, Australia, New Zealand, 
Union of South Africa and French and American citizens need no 
visa.13 A medical certificate is necessary to demonstrate that a person 
is not among the prohibited classes by reason of physical disability.14 


IT: Immigrants 


No person who would be excluded as a non-immigrant may 
land as immigrant.15 Additional barriers, however, are placed in the 
way of the proposed immigrant, if he is dumb, blind or otherwise 
physically defective. One would have thought that, after avoiding 
classification into any one of the above categories, the potential 
immigrant could land in Canada without further difficulty. This is 


6 Ibid., s. 5(0). 

7 Ibid., s. 5(p). 

8 Ibid., s. 61(b). 

9 Ibid., s. 61(g). 

10 P.C. 1956-1410. 

11 P.C. 1956-785; Reg. 18(1). 

12 P.C. 1956-785; Reg. 18(3). 

13 Ibid., Reg. 18(6). 

14 Ibid., Reg. 18(8) referring to Immigration Act s. 5(a), (b), (c), (s). 

15 An immigrant is a person who seeks admission to Canada for perma- 
ment residence: See Act s. 2(i). Notice that an immigrant “lands” in Canada 
rather than merely entering: See Act s. 2(n). 

16See Act s. 5(c) supra footnote 1. Such a person will not be landed 
unless he can support himself or is a member of a family that can give 
Security that he will not become a public charge. 
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not the case. Regulations 20 and 2127 set out further hurdles for 
the prospective immigrant. Landing is prohibited except where the 
person falls within one of the following classes of persons provided 
that such person meets the general requirements of the Act and the 
regulations made thereunder: 


(a) a British subject of the United Kingdom, New Zealand, Aus- 
tralia, Union of South Africa, Ireland or a citizen of France or the 
United States of America, if such person has sufficient means to main- 
tain himself in Canada until he has secured employment. 


(b) a citizen of Austria, Belgium, Denmark, Germany, Finland, 
Greece, Iceland, Italy, Luxembourg, Netherlands, Norway, Portugal, 
Spain, Sweden, or Switzerland. . . . if he undertakes to come to 
Canada for placement under the auspices of the department if the 
department has given its approval thereto for establishment in busi- 
ness, trade, profession or agriculture. No sponsor is necessary under 
this section. It must be noted that whole families are not included 
here, but merely the wage-earner who must later apply to sponsor 
his family’s landing. 

(c) a citizen of Egypt, Israel, Lebanon, Turkey or other Euro- 
pean, North American, Central American, or South American country 
if he is the husband, wife, son, daughter, brother, sister, grandparent, 
or fiance of a Canadian citizen or person legally admitted to Canada 
for permanent residence who is residing in Canada and who has 
applied for any such person and is in a position to receive and care 
for any such person. 


(d) citizens of countries other than those mentioned above and 
including the above may be landed in similar circumstances except 
that relationship to a Canadian citizen is necessary, rather than to 
merely a landed immigrant. The degree of relationship is also nar- 
rowed to a husband, wife, natural-born child under 21 who is legiti- 
mate according to Canadian law, father over 65, and mother over 
60 years of age. 


(e) by an agreement made with the governments concerned, no 
more than 150 citizens of India, 100 from Pakistan, and 50 from 
Ceylon may be landed yearly. This number is in addition to those 
who can meet the stringent requirements of (d). 


III: Effect of Our Admission Policies 


It is clearly discernible that racial and national prejudice is 
woven into the fabric of our immigration laws. Asians and Africans 
will find it nearly impossible to qualify as sponsored immigrants and 
are not allowed to enter under the auspices of the Department.?8 
Middle-East inhabitants and Latin-Americans will find it slightly less 


17P.C. 1956-785. These regulations were passed under the enabling s. 


g). 
18Of the 20 foreign immigration offices of Canada, only 2 are not in 
Europe—1 is in Hong Kong; 1 is in New Delhi. 
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difficult to qualify for sponsorship. On the other hand, certain 
Commonwealth citizens and most Europeans will more easily qualify 
for landing. 


It is then alleged that there are also preferences for certain 
European nationalities expressed by means of “secret quotas”. Even 
if persons qualify to be sponsored immigrants, only fixed numbers 
from each country may be admitted. Nowhere is there any statutory 
or regulatory guides on the method of fixing these quotas. In fact, 
immigration officials deny their existence. Although it is claimed 
that immigrants are selected according to occupational skills they 
possess, it is admitted that approximately 30,000 Italians are landed 
each year, apparently by coincidence. The provisions with regard 
to India, Pakistan and Ceylon, though odiously meagre, are laudable 
in their candour, at least. 


Too much discretion is left to the officials in the Department. 
The Act gives the Minister power to make regulations. This mechan- 
ism allows the Department to direct the immigration policy as it 
wills, Many of the exclusionary groups are vaguely worded to allow 
subjective considerations to enter. Visas, in the last analysis, are 
issued only to those whom the officials wish to admit. There is no 
way to force the issuance of a visa by mandamus, nor is there any 
way of compelling a hearing on Canadian soil to determine whether 
a visa will be issued.19 


The spirit of our immigration policy is well manifested in one 
of the early immigration cases, Re Munshi Singh.?° Singh, a citizen 
of India had attempted to land in Canada, but was ordered deported. 
Mr. Justice McPhillips in the British Columbia Court of Appeal 
agreed in the Court’s decision upholding the order and articulated 
what was probably the true basis of the decision as follows: 


“... The Hindu race, as well as the Asiatic race in general, are in their 
——— of life and society, fundamentally different to the Anglo-Saxon 


and Celtic race and European races in general. 
Further acquaintance with the subject shews that the better classes of 
the Asiatic races are not given to leave their own countries ... and 


those who become immigrants are, without disparagement to them, 
undesirables in Canada, where a different civilization exists. The laws of 
this country are unsuited to them, and their ways and ideas may well 
be a menace to the well-being of the Canadian people. 


19 Re Iantorono, (1959), 123 C.C.C. 143. 

20 (1914), 20 B.C.R. 243, at 281, 290, 291, and 292; (1914) 6 W.W.R. 1347, 
1379, 1380 and 1381. Singh arrived in Canada with $20 and testified before 
the Board of Inquiry, that he had been a farmer in India, and intended to 
buy a farm in Canada. In those days the regulations excluded unskilled 
labourers and required that Asiatics have $200 with them on landing. He 
stated that he had feared being looted on the way, but that he could have 

sent to him. The only evidence to the contrary was that of the Immigra- 
tion Inspector, who said that he did not believe Singh, since one could not 
buy a farm for $20 and since 90% of the East Indian immigrants were 
labourers. On these facts the B.C. Court of pean upheld the deportation 
order without a dissenting voice. ee J.A. said at p. 281 that... “the 
facts overwhelmingly prove that the appellant is attempting to land in Can- 
ada in plain defiance of the law”. (Italics mine). 
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. . . The Parliament of Canada—the nation’s Parliament, may well be 

said to be safeguarding the people of Canada from an influx which... 

might annihilate the nation and change its whole potential complexity, 

introduce Oriental ways as against European ways, Eastern civilization 

- ee civilization and all the dire results that would naturally flow 
erefrom.... 


In that our fellow British Subjects of the Asiatic race are of different 
racial instincts to those of the European race . . . in their own interests 
their proper place of residence is within the confines of their respective 
countries, not in Canada where their customs are not in vogue and their 
adhesion to them here only gives rise to disturbances destructive to the 
well-being of society. ... 


Better that peoples of non-assimilative—and by nature properly non- 
assimilative—races should not come to Canada, but rather, that they 
should remain of residence in their country of origin and there do their 
share, as they have in the past, in the preservation and development of 
the Empire”. 

Thus Singh, who was obviously not one of “the better classes” 
of Indians, was deported for racial reasons in order to protect the 
purity of the Anglo-Saxon, Celtic and European strains in our national 
make-up. 


B: EXPULSION OF ALIENS 
I: Who May be Deported 


If an alien is within one of the prohibited categories, or after 
admission becomes a member of such category, he may be deported. 
A person who has acquired a Canadian domicile may be deported 
only for subversion, espionage, sabotage and drug peddling.2 The 
burden of proving he is not prohibited is on the person seeking 
admission.22 


Every person who seeks to enter Canada is presumed to be an 
immigrant until he satisfies the Officer that he is not.?3 


IT: Hearing 


Where the Immigration Officer is of the opinion that a person 
is within one of the prohibited classes of persons he shall report to 
the Special Inquiry Officer. He shall cause on inquiry to be held 
separate and apart from the public, but in the presence of the person 
concerned, wherever practicable. The person concerned may be repre- 
sented by counsel at this hearing, at his own expense.?4 


III: Appeals 


In cases of medical disability and where a permit was granted 
and revoked, no appeal is allowed. In other cases there is an appeal 
to the Minister. He may direct that an Immigration Appeal Board 
hear the appeal, but the Minister may review any decision and sup- 
plant it by his own. The Minister’s decision, and the Board’s if not 


21 See Act s. 4, s. 5, s. 6. 
22 Ibid., s. 27(4). 

23 Ibid., s. 6. 

24 Ibid., ss. 23, 24, 25, 27. 
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upset by the Minister, is final.25 No appeal to the Court is provided 
for at any stage. 


IV: General Board of Immigration Appeals 


A General Board of Immigration Appeals has been set up to 
deal with appeals from deportation orders.”6 It is available only to 
those persons who have gained admission, and not to those who are 
turned away in the first instance. The Immigration Officer, when 
served with the Notice of Appeal, must send it to the Board if it is 
within the jurisdiction of the Board.?? It is submitted that this ques- 
tion should be decided by the Board itself, and that these words 
should be deleted from the regulation to avoid misunderstanding. 
Provision is made for the appellant to appear with counsel and to 
submit oral or written representations. 


A time and place for hearing is fixed by the Board and notice 
given to the appellant.?8 If at the time fixed written argument has 
not been received and the appellant is not present, the Board shall 
dispose of the appeal on the material before it and the appellant shall 
be deemed to waive all his rights to submit oral or written represen- 
tations.?9 


The appellant who is in custody is required not only to supply 
transportation for himself but also for his escort.5° The Board is not 
allowed to order costs against the Crown nor can it require Her 
Majesty to incur any expenses on behalf of the appellant.*4 


This provision could be very easily abused. In a vast country 
such as Canada the place of trial can be such that the appellant might 
require a great deal of money to be present at the hearing. It should 
be provided either that the hearing be held where the appellant 
resides or, in the alternative, that transportation be supplied the 
appellant to and from the hearing to prevent injustice. It is also 
unfair that, in the event of non-appearance at the specified time and 
place, all rights to argue are waived. There is no need for such a 
harsh penalty for absence. 


The Board must give its decision in writing,3? however, and this 
makes the certiorari remedy loom large in the deportee’s arsenal 
since errors of law may be more readily visible on the face of the 
record. 


25 Ibid., ss. 30, 31. 
26 S.0.R. 59-366, Canada Gazette Oct. 14, 1959 at 950. 
27 Ibid., Reg. 6. 
28 Ibid., Reg. 9. 
29 Ibid., Reg. 10. 
30 Ibid., Reg. 14. 
31 Ibid., Reg. 13. 
32 Ibid., Reg. 12. 
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C: JUDICIAL REVIEW 


Judicial review may be secured only through the prerogative 
writs of certiorari, prohibition, and habeas corpus, if the applicant 
is in custody.* On such an application the Court is unable to examine 
the sufficiency of the evidence. The Minister, on the other hand 
may do so in his review.** 


It must also be noted that Parliament has enacted a privative 
clause*> which purports to withdraw the power of the Court to review, 
quash, reverse, or restrain any decision of deportation. Why officials 
acting in excess of jurisdiction or contrary to natural justice or 
under manifest error of law should be protected is difficult to com- 
prehend. It is pleasing to state that this clause is usually ignored by 
the Courts which have created a convenient fiction. Since the official 
or board is acting outside the jurisdiction given to him, he will not 
come under the aegis of the Act and thus will not be protected by 
the privative clause contained in the Act.%¢ 


There is a clash of judicial approach and temperament revealed 
in the cases. In Masella v. Langlais,3* Mr. Justice Abbott indicated his 
views on the problem as follows: 


“Immigration to Canada by persons other than Canadian citizens or 
those having Canadian domicile is a privilege determined by statute, 
regulation or otherwise and is not a matter of right. In the Immigration 
Act, Parliament has set . machinery for the control of immigration 
to this country and for the selection of prospective immigrants. To 
accomplish this purpose, very wide discretionary powers are given to 
the Governor-in-Council and to the Minister and ——— it is necessary 
that this should be so. An example of these wide discretionary powers 
is found in S. 4. ..tn virtue of which the Minister is given in effect 

an absolute discretion to determine who is or who is not a suitable 


immigrant”. 

A person, who first enters Canada as a non-immigrant and later 
ceases to be one by forming an intention to permanently reside in 
Canada, must report these facts to the Immigration Officer and pre- 
sent himself for examination. He is then deemed to be a person 
seeking admission to Canada and thus subject to all the requirements 
of the Act. He has no higher rights than anyone seeking admission 


at a port of entry, and may be deported in the same way as one of 
the latter.38 


33 Arvo Vaaro et al v. Rex, [1933] S.C.R. 36 affirming S.C.N.S. in (1932), 
5 M.P.R. 151. Persons who advocated overthrow of the government were 
ordered deported. 

34 Be 4 Brent, [1955] O.W.N. 419, O.R. 480; [1956] *. 318. See 
also Masella v Langlais, [1955] S.C.R. 263; [1955] 4 DLR. 

35S. 39. 


36 Attorney-General for Canada v. Brent, [1956] S.C.R. 318; [1955] O.R. 
480. See also generally Toronto Newspaper Guild v. Globe Printing Co., 
[1953] 2 S.C.R. 18; 3 D.L.R. 561; affirming [1952] O.R. 345; 100 C.C.C. 318; 
[1952] 2 D.L.R. 302 (Ont. CA). 


37 [1955] S.C.R. 263 at 281; [1955] 4 D.L.R. 346 at 362—an Italian immi- 
grant was ordered deported since his visa was ~~ y { issued to him 
abroad, although he does not appear to have been at 

38S. 7(3); See Re Mannira (1959), 17 D.L.R. (2d) “482; [1959] O.W.N. 
109 (Ont. C.A.)—non- -immigrant who wished to remain in Canada was ordered 
deported since he lacked a visa and a medical certificate. 
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A fugitive criminal has been held unable to acquire a Canadian 
domicile and is therefore subject to deportation when found out. 
Anyone who enters illegally by means of fraud or false representa- 
tions may be deported. The same is true for one who enters legally 
but later becomes one of the excluded individuals.*? 


Mere delay while awaiting a passport from the deportee’s country 
of origin before deporting him thereto did not justify certiorari, even 
though the Act did require at that time that the person “shall be 
deported forthwith after the granting of the order”.*° The Act now 
provides for deportation “as soon as practicable”. A deportation 
order will not become invalid now on the ground of lapse of time 
between its making and execution.*? 


The rules of criminal law with regard to the requisite exactness 
of an indictiment do not apply to complaints under the Act. The 
conduct objected to must be made known to the alien with reasonable 
certainty, although the date when and the place where the act was 
committed need not be stated.*8 


A deportation order is not necessarily invalidated if one reason 
given for expulsion is bad while another proper reason is given in 
the same order.*4 


In these cases, the conduct was held not flagrant enough to 
require judicial action. Yet, in other cases, Canadian judges have 
utilised certiorari to oversee Department action. In Ex parte Man- 
nira,> Mr Justice Ferguson quashed a deportation order. He stated 
that the applicants were governed by the statute and not by the 
various opinions of the Officers. The applicant had lacked a visa 
when he tried to remain in Canada after being admitted as a non- 
immigrant. Ferguson J. rejected the argument that a visa had to be 
obtained outside of Canada and said: 


“The inquiry . . . became a farce—in ordering the applicant deported 
because he didn’t have that which he was applying so earnestly to get 
from the persons empowered to give it to him”.46 


In Attorney-General for Canada v. Brent, certiorari was granted 
on the ground that the Governor-in-Council could not delegate all 
the power to make regulations delegated to him in section 61 to the 
Immigration Officer. 


39 Degridakis v. Reginbald (1917), 36 D.L.R. 367 (Que. Sup. Ct.). 

40 Re Janoczka (1932), 40 Man. R. 494; [1932] 3 W.W.R. 29; [1933] 1 
D.L.R. 123 (Man. C.A.). 

41S. 33(1). 

42S. 33(2). 

43 Arvo Vaaro et al v. Rex, supra footnote 33. 

44 Hx parte Marigny, [1948] S.C.R. 155 at 160. 

45 [1958] O.W.N. 461. 

46 Ibid. at 462. 
47 [1956] S.C.R. 318; affirming [1955] O.R. 480; 3 D.L.R. 587 (Ont. C.A.). 
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Samejima v. The King*® was a case in which a Japanese citizen 
was landed on the basis that he would work as a domestic. His 
prospective employer, however, had failed in business and after a 
hearing Samejima was ordered deported. This order was quashed 
because of the vagueness of the complaint. The order was amended 
and he was again ordered deported but without allowing him the 
luxury of another hearing. The Supreme Court of Canada held that 
a quashed order was a nullity and could not be amended. A new com- 
plaint had to set out the allegations relied on and another hearing 
had to be held in the proper spirit of the Act. Mr. Justice Duff 
expressed his disgust at the manner in which the Department acted 
as follows: 


(I am) ... “horrified at the thought that the personal liberty of a 
British subject should be exposed to the hugger-mugger which, under the 
name of legal proceedings, is exemplified by some of the records that 
have incidentally been brought to our attention”.49 


D: CONCLUSIONS 


The above outline it is suggested indicates that there are several 
areas where revision is long overdue if Canada wants her deeds to 
accord with her words. 


Section 61(g) and regulations 20 and 21 must be cleansed for 
their patent and inexcusable racial and national prejudices. By virtue 
of these provisions Asians, Africans and others with coloured pigment 
in their skin find it almost impossible to immigrate to Canada. Racial 
and national prejudice should find no haven in Canadian statutes. 
A man can change his occupation, perhaps, but he cannot change his 
place of origin nor his skin pigmentation. Exclusion of immigrants 
for these reasons is a denial of the basic precepts of democratic 
philosophy. It is obvious hypocrisy to exclude Afro-Asians from 
Canada on one hand, and to claim that we adhere to the principle of 
equality of all human beings regardless of race, colour and national 
origin adopted in the Universal Declaration of Human Rights on the 
other hand. It is hypocrisy to smugly sit in judgment on our U.S.A., 
South African and Australian brethren, at least until we have cleaned 
our own house. 


The phantom quota system should be abolished. The decisions 
concerning the numbers of people from each country who will be 
allowed to land in Canada are made within the confines of the Depart- 
ment by means of secret directives. Despite denials by officials in 
the Department, the quota system flourishes. The real control of 
policy rests in the administrative branch and is exercised in secret. 
National prejudices have further fertile ground in which to thrive, 
out of view of most Canadians, but very much in the eye of pros- 


48 [1932] S.C.R. 640; [1932] 4 D.L.R. 246; See also Ex parte Brent, [1955] 
O.R. 480 affirmed in [1956] S.C.R. 318; The Court followed Samejima, and 
indicated that reasons for deportation must be given by the Officer. 

49 Ibid., at p. 281 D.L.R. 

50 Resolution 217A (III) of the General Assembly of t..c United Nations, 
Dec. 10, 1948; G.A.O.R. IIT 1, resolutions A/810 Pp. 71-77. 
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pective immigrants and their countrymen. This method of discrimi- 
nation is especially insidious in that it is latent and unseen except 
by the fore-warned observer. If we are to exclude immigrants because 
of their nationality there should be full disclosure to the Canadian 
people. These provisions, if found necessary, could be in statutory 
or published regulation form as is the practice in the U.S.A.54 


The vast discretion given to administrative officials must be cur- 
tailed. Immigration policy should be governed by explicit law and 
not by, what appears to be, whim and caprice. Phrases such as “in 
the opinion of” and “upon reasonable grounds for believing” should 
not be used in any statute or regulation in an area as emotionally 
charged as this one.5? It is almost impossible to attack judicially 
with present weapons an exercise of discretion pursuant to such a 
wide grant of authority. Subjective considerations are permitted to 
enter where objective rules alone should govern. Strict legislative 
guidance should be supplied to the officials. Frolics in “hugger-mug- 
gery” may thus be avoided. Abuses and injustices must be expected 
if Parliament refuses to delineate more definitively the ambit of 
administrative operations. 


The appeal procedure must be revamped and extended. Although 
the General Board of Immigration Appeals is an improvement over 
its predecessor, it does not go far enough. It should be available as 
an appeal tribunal from all deportation orders. Its operation should 
be made convenient for prospective appellants. Appeal rights become 
illusory where transportation costs are prohibitive for people of 
modest means. The Minister should not be able to summarily vary 
or quash the decisions of the Board. A further appeal to the Courts 
should be provided as in the U.S.A.53 Preferably, it should be a trial 
de novo to allow the Judge to decide the all-important credibility 
issue himself. The privative clause should be repealed. Nothing 


51 See the Immigration and Nationality Act, Chapter 12, U.S.C. S. 1151 
(1958). The statute requires annual proclamations by the President setting 
out the quota for each country to be allowed into the U.S.A. the next year. 
These figures allow a minimum of 100 people from each of the countries or 
areas listed up to 1/6 of 1% of the inhabitants from each of the areas listed 
living in the U.S.A. in 1920, with a few exceptions. 87 areas are listed in the 
present list; See Proc. 3298 8 U.S.C. Supp. 1 (1959). It should be noted that 
any citizens of North, Central, or South America are allowed into the U.S.A. 
as non-quota immigrants, as are any children and spouses of U.S. citizens; 
see 8 U.S.C. S. 1101 (1958). This has not eliminated racial differentiation, but 
at least the quota information is available and bears some rational correla- 
tion to the U.S. population structure. 


52 These terms do not appear anywhere in the U.S. statute; see especi- 
ally 8 U.S.C. Ss. 1182, 1251 (1958). 

53 See Administrative Procedure Act, Chapter 19, 5 U.S.C. S. 1009 (1958) 
where judicial review is provided for from final agency action. In order to 
be upheld the test laid down is that the decision must be “substantially sup- 
ported by the record as a whole”. See Universal Camera Co. v. National 
Labour Relations Board, 340 U.S. 474 (U.S. Sup. Ct., 1950) for a review of the 
test with special reference to the NLRB. See also 8 U.S.C. S. 1252(4) (1954): 
“No decision of deportability shall be valid unless it is based on reasonable, 
substantial, and probative evidence”. 
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should stop the Court from scrutinizing officials through the expedi- 
tious prerogative writs, in addition to appeals on the merits. 


The writer does not pretend to have supplied the Immigration 
authorities with an all-embracing panacea, but has offered only a 
few suggested amendments. Immigration policy is replete with social, 
political, emotional and economic problems that resist solution by a 
few strokes of the legislative pen. It is submitted, however, that by 
adoption of these proposals Canada’s immigration policy may be 
made to embody the basic tenets of democracy to which we profess 
to adhere. 

ALLEN M, LINDEN* 


SOME ASPECTS OF THE CONTROL OF THE POLICE BY THE 
COURTS The powers and duties of the police are not to be found 
completely stated in any separate Act. Basically, each municipality 
is responsible for maintaining an adequate police force.1 The Criminal 
Code, the Police Act, the Liquor Control Act, the Highway Traffic 
Act, and various other Acts contain provision empowering the police 
to enforce regulations made in them. Section 47 of the Police Act 
broadly states that: 


“the members of police forces ... are charged with the duty of preserv- 
ing the peace, .. . apprehending offenders, . . . and aiding in the prose- 
cuting of offenders, and have generally all the powers and privileges and 
are liable to all the duties and responsibilities that belong to constables”. 

In carrying out these functions the police are an administrative 
body, since, at least in theory, they do not finally determine the guilt 
of an accused.? Every administrative body, to be effective, must be 
given sufficient power to carry out its tasks. At the same time, con- 
trols must be imposed on such a body to prevent any abuses of the 
powers given to it. The police are in such a position that, if they 
should exceed their authorized powers, serious injury may result to 
an individual. 

This note discusses the nature and extent of the power to arrest 
and to gather the evidence necessary to prosecute; secondly, the con- 
trols our legal system has imposed on the exercise of this power; 
and finally, the remedies available to an aggrieved individual. 


There are two conflicting interests affected by the power to ar- 
rest. An individual has an interest in the freedom of his person. This 


*Mr. Linden is a member of the Ontario Bar, currently doing graduate study 
in law at the University of California at Berkeley. This paper was prepared 
as part of the requirements for a course in International Law at the Osgoode 
Hall Law School in 1960. 


1The Police Act, R.S.O. 1960, c. 298, s. 2. For the jurisdiction and consti- 
tutions of the Ontario Provincial Police, see this Act s. 3, and Part IV. 

2As organs of inquiry into crime, administrative bodies have evolved 
into judicial bodies. See Devlin, The Criminal Prosecution in England, (New 
Haven, Yale University Press, 1958). 
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interest has been jealously guarded by our courts. At the same time, 
the community has an interest in being protected from criminals. 


The power to arrest without warrant as provided by section 435 
of the Criminal Code is an attempt to maintain a balance between 
these two interests. It provides that: 


“A peace officer may arrest without warrant 


(a) a person who has committed or who, on reasonable and probable 
oe. he believes has committed or is about to commit an indictable 
offence, or 


(b) a person whom he finds committing a criminal offence”. 


Both subsections of section 435 involve an element of judgment on the 
part of the police officer effecting the arrest. However, subsection (b) 
presents no great danger of abuse since a person actually found com- 
mitting an offence is unlikely to dispute an officer’s right to arrest 
him. A greater problem arises in the interpretation of subsection (a). 
What is the nature of the test to be applied in determining whether 
the grounds for arrest are “reasonable and probable” in any given set 
of circumstances? And, once this test is determined, who is to 
apply it, the arresting officer, a judge, or a jury? These questions 
were dealt with recently by Schroeder J.A. in Kennedy v. Tomlinson.® 
There it was held that the test was not subjective that is, what the 
officer himself thought were reasonable and probable grounds, but 
rather whether the facts relied on would create a reasonable suspicion 
in the mind of a reasonable man.4 


Furthermore, the question whether, on the facts, the officer 
acted with reasonable and probable cause is for the judge to decide. 
The only aspect for the jury is, that if there is any dispute on the 
facts, then the jury is to determine the facts. But once the facts are 
determined then it becomes a question of law for the judge. This in 
itself provides an effective control against arbitrary arrest because 
such arrest is subject to judicial review. 


Since the use of force is essential to apprehend some criminals, 
and since section 47 of the Police Act imposes a duty on the police to 
apprehend criminals, obviously the law must recognize a defence of 
justification in using force to carry out that duty where necessary. 
The use of force is authorized by section 25(1)(b) of the Criminal 
Code providing: 

“|. . a peace officer . .. is justified . . . in using as much force as is 

necessary to prevent the escape by flight, unless the escape can be pre- 

vented by reasonable means in a less violent manner”. 

If a person takes flight to avoid arrest then section 25(4) is appli- 
cable, i.e. 


3 (1960), 126 C.C.C. 175; 20 D.L.R. (2d) 273 (Ont., C.A.). 

4In Koechlin v. Waugh and Hamilton, [1957] O.W.N. 245; (1957), 118 
C.C.C. 24, the Ontario Court of Appeal held that the fact that the plaintiff’s 
companion was wearing “rubber-soled shoes and a windbreaker” fell short 
of reasonable and probable grounds for believing that he had committed an 
indictable offence or was about to do so. 
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a peace officer ... is justified . in using as much force as is 
necessary to prevent the escape by flight, unless the escape can be pre- 
vented by reasonable means in a less violent manner”. 

Here again there is a question of interpretation because both of 
these subsections use the words, “as much force as is necessary”. 
These words are a qualification on the amount of force that may be 
used. The police are liable to an action for damages if the force used 
is excessive under the circumstances.5 “The jury should have been 
instructed, also, that where the right of a peace officer to use force 
exists it must be exercised in a reasonable manner; and that if it be 
exercised in a negligent manner, a peace officer is liable for all loss 
or damage caused by his negligence.’’® 


In a situation arising under section 25(4) there are really two 
questions. First, did the circumstances necessitate the use of force? 
Secondly, if the use of force was necessary, then was it excessive in 
those circumstances?7 These questions both fall to be determined by 
the court. But a further question also arises in this situation. Is sec- 
tion 25(4) a statutory justification only in an action by the one 
against whom the force was used, or does it also apply to an innocent 
third party who was injured? This problem was recently before the 
Supreme Court of Canada in Priestman v. Colangelo. In this case the 
majority held that a police officer, in carrying out his duties under 
section 47 of the Police Act, was protected by section 25(4) not only 
in an action by the fleeing criminal but also in an action by an inno- 
cent third party who was injured. This decision was based on the find- 
ing that the force used was not excessive. However, the dissenting 
judgment of Cartwright and Martland, JJ. held that even if it is as- 
sumed that the officer was not negligent in using force, then he is still 
not protected by section 25(4) in an action against him by the inno- 
cent third party. Mr. Justice Locke, Taschereau J. concurring, dis- 
posed of this view by saying that such injury is damnum sine injuria 
because a person’s property and life must, in certain cases be sacrifi- 
ced for the public good.9 It may be argued that if an individual must 
suffer for the public good, why then, should not the public compensate 
that individual for his loss? In the present case there was no recovery 
from the police officer, and it is only remotely possible that a seven- 
teen year old car thief would have sufficient assets to satisfy a judg- 
ment against him, thus leaving the third party in a most unsatisfac- 
tory position. Our modern theory of spreading the loss by insurance 


5 The Police are not entitled to use force to determine a person’s identity; 
see Koechlin v. ae and Hamilton, supra footnote 4 approved in R. v. 
Carroll, [1960] O.W.N. 9. 

® Robertson, a1 and Robertson v. Joyce, [1948] O.R. 696 at p. 706; O.W.N. 
605; 92 C.C.C. [1948] 4 D.L.R. 436 (Ont. C.A.) Prvedod ‘in Shynall v. 
Smythson and <M neg [1948] O.R. 7 at p. 22; 119 C.C.C. 241 at p. 254; 
11 D.L.R. (2d) 301 at 315 (Ont. C.A.). 

7 Shynall v. Priestman, supra footnote 6. 

8 [1959] S.C.R. 615; (1959), 124 C.C.C. 1; 19 D.L.R. (2d) 1 

9¥For a similar view see R. v. Sandford et al., [1957] Ex. C.R. 210; (1957), 
118 C.C.C. 93 (Ex. Ct.). 

9a Fauteux J. agreed with the dissenting judgment of Laidlaw J.A. in the 
Ontario Court of Appeal. 
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would seem applicable to remedy this unfortunate situation. A policy 
could be carried by the municipality or the police board to cover such 


contingencies with a right to claim against the offending criminal. 

This remedy, however, would be thwarted by the fact that our 
courts hold that a police officer, although appointed by the municipal- 
ity or the police board, is a servant of neither so that the law of 
master and servant has no application in this field.° The result is 
that neither the municipality nor the police board is liable in damages 
for the negligence of the police. Despite section 16(2) of the Police 
Act which provides that: “Every member of the police of a munici- 
pality, however appointed, are . . . subject to the government of the 
board to the same extent as if appointed by the board”, the courts 
hold that if a person is carrying out a statutory duty (as in section 
47 of the Police Act) then there is no application of the principle 
respondent superior! Therefore, an injured person’s only remedy is 
against the officer who was negligent. At present, the only recovery 
against the municipality arises when an officer is negligent in the 
operation of a city owned vehicle and then recovery is by virtue of 
section 105(1) of the Highway Traffic Act,? and not by the master- 
servant rules. 


The present status of police officers could be altered by making 
them statutory agents of the police board. The result would be, to 
make the Board financially responsible for police acts, and inevitably 
result in a greater degree of control over the police by the board. In 
opposition to this, it will be argued that the police, knowing the board 
would be liable for their negligence, might become more careless. 
This could be deterred by a system whereby the offending officer 
might be demoted in rank, fined, dismissed or penalized according 
to internal regulations of the Board for involvement by police officers 
in such liability creating activities. 

In addition to this, the board could reserve the right to recover 
from the officer any judgment paid by it in such cases as false im- 
prisonment or malicious prosecution involving improper conduct by 
the officer, but not in cases where an officer acted bona fide, nor in 
border line cases such as the Shynall v. Priestman case.1%* It is fur- 
ther submitted that the bona fides of an officer’s conduct should in 
such cases be determined by the police board who could thereby ex- 
ercise more stringent control over officers who might be inclined to 
abuse their powers. 


10Re A Reference Under the Constitutional Questions Act, [1957] O.R. 
28 (Ont. C.A.); Myers and Guelph v. Hoffman, [1955] O.R. 965; O.W.N. 987 
(Ont. High Ct.); A.-G. for New South Wales v. Perpetual Trustee Co., [1955] 
A.C, 457; 2 W.L.R. 707; 1 All E.R. 846 (P.C.). For an interesting case finding a 
game warden a servant of the Crown see, Long v. Province of N.B. (1960), 
126 C.C.C, 83; 44 M.P.R. 12 (N.B. S.C.). 

i Priestman v. Colangelo, supra footnote 8. For a general discus- 
sion of the liability of public servants see R. J. Gray, Private Wrongs of 
Public Servants, California Law Review, (1959), vol. 47, No. 2 especially 
regarding policemen at p. 328. 

lla R.S.O. 1960, c. 172. 
12R. v. Purvis (1929), 51 C.C.C. 273 (Ont.); see also Cr. Code s. 203(4). 
12a Supra, footnote 6. 
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Besides being liable in tort for excessive use of force, an officer 
may be prosecuted under section 26 of the Criminal Code, which pro- 
vides that: 

“Everyone who is authorized by law to use force is criminally responsible 
for any excess thereof according to the nature and quality of the act of 
constitutes the excess.12 This provision may be a constant reminder to 
the police that they are not above the law”.1 

In addition to arresting without a warrant, an officer may arrest 
on the authority of a warrant issued by a justice as a result of an 
information being laid by any person who believes that an indictable 
offence has been committed.14 In this event the police do not act on 
their own initiative but are merely officers of the court carrying out 
its orders. For this reason an Officer is not subject to tortious liability 
as long as he executed the warrant in a reasonable manner and ar- 
rested the right person.15 But if the arrest was not justified in any 
manner, and assuming the officer acted reasonably, then the aggrieved 
person must seek his remedy against the person who laid the infor- 
mation, and not against the arresting officer.1® 


A person who is being arrested is entitled to know the reason for 
his arrest. Failure to inform him of the reason may constitute false 
arrest and false imprisonment.!? This principle is applicable whether 
the arrest is with or without warrant, as stated in section 29(2) of 
the Criminal Code® However, this general principle is subject to 
some limitations as where a person is “caught in the act” or if he 
takes flight so that it is impossible to inform him. The leading case 
on this area of the law is Christie v. Lechinsky!® which has been 
adopted in a number of Ontario cases.2° Once a person has been ar- 
rested, he must be produced before a justice in a reasonable time as 
is provided by section 438 of the Criminal Code. This section is not 
only to protect the accused from being detained unreasonably, but it 
also gives to the police (at least impliedly) some time and opportunity 
to interrogate the accused and to gather the evidence necessary on 
which to base the charge that will be laid against him. 


Assuming that an arrest or imprisonment was unjustified, a 
person has adequate remedies available to the extent that pecuniary 
damages will compensate him for the injury suffered. Depending on 
the circumstances, he can bring an action for false arrest, false im- 


13 See generally Dicey, Law of the Constitution. 

14 Cr. Code ss. 439-445. 

15 Jdid., s. 28(1). 

16 Kennedy v. Tomlinson, supra footnote 3. 

17 Garthus v. Van Caeseele (1959), 122 C.C.C. 369; 17 W.W.R. 431; 19 
D.L.R. (2d) 157 (B.C. S.C.), where failure to inform of the reason for arrest 
rendered the arrest illegal; Koechlin v. Waugh and Hamilton supra footnote 
4, where failure to inform of the reason and taking into custody constituted 
false imprisonment. 

18 Ibid. 

19 [1947] A.C. 573; see especially Lord Simonds at pp. 592-3; [1947] 1 All 
E.R. 567 (H.L.). 

20 See cases cited in footnotes 16 and 17 supra: R. v. Hurlen, [1959] 
O.W.N. 31 (Ont. C.A.); R. v. Carroll, [1960] O.W.N. 9 (Ont. C.A.). 
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prisonment, or malicious prosecution, or any combination of these 
against the arresting officer or the person who laid the information. 


As stated above, to justify an arrest the arresting officer must act 
on reasonable and probable grounds.?! The absence of such grounds 
is the foundation of an action for false arrest. But actions for false 
arrest often fail because in fact there has been no arrest made.?? 
Voluntarily going to the police station with the officer at his request 
does not constitute an arrest. However, if one goes apparently volun- 
tarily with an officer really in order to prevent making a scene or 
to prevent the necessity of actual force being used, this will consti- 
tute false imprisonment.?3 The person arrested or detained must show 
a restraint on his liberty against his will. But there may be a restraint 
without actual force, or any threat of force as long as the circum- 
stances show that if the person had attempted to leave then he would 
have been restrained. Once a person establishes this, then the burden 
of proof lies on the arresting officer to justify whatever action he took 
in the circumstances.”4 


However, in an action for malicious prosecution the plaintiff has 
a much more difficult task in order to be successful. He must prove 
that a prosecution was brought against him which was decided in his 
favour, that it was instituted without reasonable or probable cause, 
and that it was malicious.75 


The latter requirement, being a state of mind, is difficult to prove. 
Lack of a reasonable cause may be evidence of a malicious spirit, but 
a malicious spirit is essentially an ulterior or improper motive which 
is not in the furtherance of justice.2° Because of the difficulty in de- 
termining the conduct which will result in liability for false arrest, 
false imprisonment and malicious prosecution these sections must be 
tried by a jury unless the parties waive a jury trial.?7 


One should also be mindful of the six month limitation period 
contained in the Public Authorities Protection Act so that his action 
will not fail on a procedural point.28 This Act applies to police officers 
as well as to anyone acting under statutory authority. 


A person who has been detained by the police has available to 
him the writ of habeas corpus whereby the validity of his detention 


21 Supra footnote 4; Lamb v. Benoit, [1959] S.C.R. 321; (1959), 123 C.C.C. 
193; 17 D.L.R. (2d) 369 (S.C.C.). 
22For a borderline case of what constitutes an arrest see Kennedy v. 


‘ Tomlinson footnote 3 supra. Also see Garthus v. Van Caeseele, footnote 17 


supra. 
sc - Conn v. David Spencer, Ltd., [1930] 1 D.L.R. 805; 1 W.W.R. 26 (B.C. 
"24 For a general discussion of these principles see Kennedy v. Tomlinson, 
“> footnote 3. 
Tbi 


26 Garthus v. Van Caeseele, supra footnote 17; generally see, Wright, 
Cases on The Law of Torts, 2nd ed. (Toronto, Butterworths (Canada) Ltd., 
1958), chap. 12. 

27 The Judiciature Act, R.S.O. 1960, c. 197, s. 55. 

28 R.S.O. 1960, c. 318, s. 11. 
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may be determined. The general purpose of this writ is not to provide 
an immediate and summary test of the validity or lawfulness of such 
detention or imprisonment.?9 This writ is not to provide an appeal 
on the merits of the case but is solely to ensure that there has been 
compliance with legal requirements by the person effecting the arrest 
or detention and that such detention was originally valid. If the basis 
of the detention is criminal then the jurisdiction and procedure of the 
court is governed by sections 680-691 of the Criminal Code, since 
criminal law is within the ambit of the Dominion according to our 
constitutional division.*° Thus habeas corpus is not always a civil 
matter based on the liberty of the subject as a civil right. Although 
this remedy has the function of protecting the individual from arbi- 
trary or unjust detention, the procedure, technicalities, and jurisdic- 
tions involved in employing it are formidable obstacles to the 
unwary.31 


Once a suspect is in the custody of the police, it is desirable that 
some control be exercised over the police as to their methods of in- 
terrogation and investigation. At the same time, they should not be 
unduly hampered by a formal set of rules which may interfere with 
the carrying out of their duties. Although it is generally agreed that 
some controls are necessary, it is difficult to find any agreement as to 
what these controls should be or who should exercise them. The need 
is evidenced by the numerous cases in our courts where the Crown 
seeks to introduce as evidence a statement or confession which the 
accused disputes as being involuntary. The implication here is that 
force or trickery or deceit were used by the police to obtain it. 


Professor Inbau’s view is that the “courts have no right to con- 
trol the police” but that the executive and an alert press can exercise 
sufficient and effective control.*? A different view expressed by Dev- 
lin J. is that the courts are able to and do in fact control the police 
through the application of the English Judges’ Rules.3° These have 
not the force of law but they are adhered to by the English police in 
practice either voluntarily or because of the administrative organiza- 
tion of the English police under the overall supervision of the Home 
Secretary. These rules were not in any sense imposed on the police 
but were drawn up by the judges at the request of the police as guides 
to be followed to ensure that if a statement was obtained in compli- 
ance with the rules it would be admissible as evidence. These rules 
have two main features: first, they give the police some latitude in 
obtaining statements and, secondly, they reserve to the individual 
judge’s discretion the admissibility of a statement in each particular 
case. This gives some flexibility to the rules so that even if they have 


po By Storgoff, [1945] S.C.R. 526, 3 D.L.R. 673; 84 C.C.C. 1 (S.C.C.). 


31 Re Shane, [1959] O.R. 337, 124 C.C.C. 160; (1959), 19 D.L.R. (2d) 460 
(Ont. C.A.); Ex Parte Plouffe, [1959] O.W.N. 30; 122 C.C.C. 291; 29 C.R. 297 
(Ont. High Ct); Re Johnson, [1959] O.R. 322; 124 C.C.C. 23; 18 D.L.R. (2d) 
102 (Ont. CA). 

32 Prof. F. E. Inbau, The Social and Ethical Requirements of Criminal 
Investigation and Prosecution, 1960 Crim. Law Quarterly 329 at p. 351. 
33 Devlin, The Criminal Prosecution in England, supra footnote 2. 
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been complied with, a judge may, in his discretion, refuse to admit 
a statement where he feels that the justice of the case so requires. 


In this jurisdiction the view has been expressed that the Judges’ 
Rules have been adopted in practice if not in theory.34 This view is 
that these rules are not an attempt to control the police as such, but 
are merely rules of evidence whereby the admissibility of a state- 
ment will be determined, thereby leaving the police free to follow 
them or not as they wish.*5 


The powers of the state are split between the legislature, the ex- 
ecutive, and the judiciary. It is a basic theory of our system of juris- 
prudence that the guarantee of individual freedoms and liberties is 
best safeguarded by maintaining the split in the power of the state. 
Thus, it would seem to be a backward step to allow the control of the 
police to be in the hands of the executive exclusively as suggested by 
Prof. Inbau. The position of police control as it now exists to this 
jurisdiction appears to be an attempt to provide an efficient police 
force, as desired by society, while at the same time protecting the sub- 
ject in his right to personal liberty and freedom. 


GORDON HEINRICH.* 


34 Supra, footnote 32, Commentary by Prof. J. Edwards at p. 357. 

35 R. v. Nye (1959), 122 C.C.C. (Ont. C.A.) where an unusually long per- 
iod of detention was severely criticised although the statement was held to 
be admissible; R. v. Dick, [1947] O.R. 105; 2 D.L.R. 213 where the Ontario 
Court of Appeal held that statements by the accused were inadmissible as 
evidence because the accused had been arrested and cautioned for a trifling 
offence and was then questioned about murder. 
*Mr. Heinrich is presently in the Third Year at Osgoode Hall Law School. 
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FONTHILL LUMBER LTD. v. BANK OF MONTREAL—SECTION 3 MECHA- 
Nics LIEN Act (ONT.)—TRUST FUND—DEPOSIT BY CONTRACTOR TO 
OVERDRAWN ACCOUNT — KNOWLEDGE OF BANK MANAGER. In 1942 
the Ontario Mechanics’ Lien Act! was amended to add the present 
section 3 which creates a trust fund in favour of materialmen and 
workmen of all sums received by a builder, contractor or subcontractor 
on account of the contract prices. In 1948 a similar amendment 
was made to the Mechanics’ Lien Act of British Columbia.? 


Despite the extensive building programme in Canada, there have 
been relatively few reported decisions on this section. The reported 
cases fall into two main categories —viz., those dealing with an 
assignment of book debts by the contractor to the bank and those 
dealing with deposits to a general checking account (usually over- 
drawn). The first category is exemplified by such cases as Bank of 
Montreal v. Sidney? and the Supreme Court of Canada decision in 
Minneapolis-Honeywell Regulator Co. v. Empire Brass Mfg. Co.4 The 
present comment will be confined to a discussion of the recent cases 
dealing with the second category and in particular, with the decision 
of the Ontario Court of Appeal in Fonthill Lumber Ltd. v. Bank of 
Montreal.5 


Since the Fonthill Lumber case has already been distinguished 
on the facts in two recent decisions, a careful examination of those 
facts is imperative. 


A, a contractor, required funds to carry on his business and was 
granted an overdraft of $5000. in August, 1955, the security being 
the personal guarantee of his wife. On November 1, 1956 the over- 
draft amounted to $8796 and the bank manager began to press for 
payment. A, having been given a cheque for $1600. on account of a 
contract, deposited this amount on November 16. Between November 
19 and 22 six cheques were dishonoured. This pressure succeeded, for 
on November 23 A deposited $7899. being cheques and cash paid to 


1Statute Amendment Act, 1942 (Ont.), c. 34, s, 21. See now RS.O. 


1960, c. 233. 

2R.S.B.C. 1948, c. 205. See now R.S.B.C. 1960, c. 238. 

3 [1955] O.W.N. 581; 4 D.L.R. 87 which was considered in Dominion 
Bank v. Fassell and Baglier Construction Co., [1955] O.W.N. 709, and dis- 
og in Niagara Concrete Pipe Ltd. v. Charles Stewart Ltd., [1956] 

4[1955] S.C.R. 694; 3 D.L.R. 561 reversing (1954), 13 W.W.R. (NS) 449. 
This case has been followed in Evans Coleman and Evans Ltd. v. Nelson 
Construction Co. (1958), 14 D.L.R. (2d) 218; 25 W.W.R. 569 and approved in 
Scott v. Riehl (1959), 15 D.L.R. (2d) 67; (1958), 25 W.W.R. 525. An interest- 
ing comment on the Bank of Montreal v. Sydney and the Minneapolis-Honey- 
well cases written by H. Maxwell Bruce Q.C., co-author of a Handbook of 
Canadian Mechanics’ Liens (Toronto, Carswell Co. 1956), may be found in 
(1956), 34 Can. Bar Rev. 855. 

5 [1959] O.R. 451; (1959), 16 D.L.R. (2d) 746 (trial); (1959), 19 D.L.R. 
(2d) 618 (C.A.); (1959), 38 Can. Bey. R. 68. 
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him by persons for whom he was building houses. After the manager 
would not succumb to the insistence of Mr. A to allow Mrs. A to 
withdraw her guarantee, Mrs. A gave notice of such withdrawal. At 
the same time A informed the manager not to cash any future cheque 
which would result in his account being overdrawn. Accordingly, 
several cheques to cover payment for wages and supplies were dis- 
honoured. After his proposal to his creditors was refused, A made an 
assignment in bankruptcy on December 12, 1956. 


A supplier, the Fonthill Lumber Co., instituted an action against 
the bank to test the propriety of the bank applying the funds against 
the overdraft—especially the deposit on November 23. On having its 
action dismissed by Stewart J., the plaintiff advanced three grounds 
of appeal. 


The first ground was that section 3 created a statutory trust 
which remained in full force as long as there were unpaid workmen 
and materialmen. Hence A had no title to the fund and could not 
transfer title to the bank. Notice of the trust character of the fund 
by the bank was therefore immaterial. The appellant thus tried to 
apply the principles of the Minneapolis-Honeywell decision by an- 
alogy. However, the Court of Appeal, after finding no assignment in 
fact, stated that “the principle applicable to an assignment of such 
funds would not operate to prevent the depositor from conferring 
title upon the banks to the moneys deposited by him in the ordinary 
course of banking’’.® It is submitted that this line is the key to the 
decision of this and subsequent cases. The question of fact becomes 
simply, what is the ordinary course of banking and has this course 
been followed in these circumstances? 


The appellant then argued that the bank manager was aware of 
the money and was under a duty to make proper inquiries to ascer- 
tain if there were outstanding accounts for work and material. It 
was apparent from the evidence that the manager knew that the 
money had come from persons for whom A was building houses. The 
argument as to the duty of the manager was not fully canvassed by 
the Court of Appeal in its decision, but was dealt with recently by 
Smily J. in Standard Electric Co. v. Royal Bank of Canada™ where 
he stated that such an onerous duty could become ludicrous if each 
deposit would have to be minutely scrutinized. 


In conclusion it was argued that, in any event, the bank manager 
had actual knowledge that the moneys were trust funds, knew of A’s 
financial difficulties, and knew that A was not entitled to divert those 
moneys to his private use or for the benefit of his wife (i.e. since 
she was the guarantor of the overdraft). On the question of the 
knowledge of the manager, the Court of Appeal disagreed with the 
trial judge. Stewart J. had stated :8 





6 [1959] O.R. at pf 465. Italics mine. 
7 [1960] O.W.N. 367; (1960), 24 D.L.R. (2d) 4 
8 [1959] O.R. 451 at 456; (1959), 16 D.L.R. (2a) 746 at 747. 
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“Mr. Partington states, and I accept his evidence that he did not know 
whether or not Anger owed for labour or materials or whether he could 
meet his obligations to his suppliers. He states that he did not either 
know or suspect that he was_ in any financial difficulties, but, in view 
of the fact that he had considerable difficulty in getting Anger to re- 
duce the amount of his overdraft, I have some hesitancy in accepting 
this last statement”. 


Stewart J. then found that the plaintiff had not shown that the de- 
fendant was aware of the trust and was therefore not a party to the 
breach of trust. The Court of Appeal, speaking through Schroeder 
J.A., could not agree with these findings, stating that the Court below 
must have “overlooked” the evidence of the cheques for materials and 
wages which were dishonoured. The Court of Appeal went on to find 
that the manager knew the source of these moneys, realized that A 
was financially embarrassed and that there were unpaid accounts 
and, since he must be taken to have known the provisions of section 
3 of the Mechanics’ Lien Act, he must have known that the moneys 
were a trust fund.® Applying the law to the fact so found, the Court 
held that the bank was under a “transmitted fiduciary obligation” to 
account to the beneficiaries (unpaid workmen and materialmen) of 
the trust, following the leading case of John v. Dodwell and Co.° 
The manager knowingly participated in the breach of trust. The fact 
that there was a personal benefit to the bank, although not necessar- 
ily proof of privity to the breach of trust, was considered as strong 
evidence of such.11 Hence the money received by the bank in such 
circumstances is to be held on a constructive trust for all unpaid 
workmen and suppliers of the bankrupt contractor. 


The findings in this case may be brought into a sharper relief if . 


shortly contrasted with the two recent Ontario cases which disting- 
uished it. In John M. Troup Ltd. v. Royal Bank of Canada,!? Wells 
J. found that the deposit on the facts “was made in what appears to 
have been the ordinary course of business by the construction com- 
pany”.?3 There was no evidence of knowledge by the bank of the 
accounts of the materialmen as was found in the Fonthill Lumber case. 
Moreover, the deposit in question was made during a time when the 
account balance was actively fluctuating. Hence, the action was dis- 
missed. 


The same result was reached on similar facts in Standard Electric 
Co. Ltd. v. Royal Bank of Canada.14 Smily J. obviously had the Font- 
hill Lumber decision in mind when he found that the money “was 


9Thus distinguishing Thomson v. Clydesdale Bank Ltd., [1893] A.C. 
282 on the facts. 

10 [1948] A.C. 563. See generally, Baxter, The Law of Banking, (To- 
ronto, Carswell Co. Ltd., 1956), pp. 298-303. 

11On this point the court cited Gray v. Johnston (1868), L.R. 3 H.L. 1. 

12 [1960] O.W.N. 350; (1960), 24 D.L.R. (2d) 460. This case is also inter- 
esting in that there was also an assignment of book debts. However, it was 
never relied upon or used and it was held that the deposit was paid in virtue 
of the assignment—thus closing the door to a possible Minneapolis-Honey- 
well line of argument. 
13 Jbid, at p. 351 O.W.N.; p. 464 D.L.R. 
14 [1960] O.W.N. 367; (1960), 24 D.L.R. (2d) 467. 











. == 2. eee cee 2 [6 Geese Ge fee Ga 20 Sea 


lis- 


ric 
nt- 
yas 





ae at 


= ne 


1961] Case Comment 265 


deposited in a general way in the ordinary course of business. It 
was not the result of any pressure by the bank, for there was no con- 
cern at that time on the part of the bank with respect to the financial 
condition of the contractor’’.15 Hence on the facts the manager was 
not aware of either the financial difficulties, the breach of trust of 
the contractor, or the origin of the moneys deposited. 


This result is, of course, in line with the situation envisaged in 
section 96(1) of the Bank Act!® which states that, “The Bank is not 
bound to see to the execution of any trust, whether express, implied 
or constructive, to which any deposit made under the authority of 
this Act is subject”. This section had been pleaded as a defence in the 
Fonthill Lumber case but Schroeder J.A. held that this section would 
not operate so as to release a bank from liability if it knew, not 
merely of the existence of the trust, but also of the commission of a 
breach of trust, or of unusual circumstances which should have put 
it on inquiry. Thus section 96(1) apparently leaves the common law 
unaltered.17 


The Court of Appeal also decided that section 3 of the Mechanics’ 
Lien Act was within the legislative competence of the provincial legis- 
lature and that the bank was bound by all existing laws of the prov- 
ince. It appears inherent in the judgment that section 3, while it 
“affects” banks and banking, was not passed “in relation to” bank- 
ing!8 but was rather legislation in relation to contracts within the 
province.19 


Thus the legislative desire to protect workmen and materialmen 
from impecunious contractors has been implemented in the main. It 
is clear from the Minneapolis-Honeywell decision that an assignment 
of book debts is not a sufficient security for a bank to accept if 
it is to be completely protected. It is submitted, however, that a bank 
may grant an overdraft and accept deposits against it unless in fact 
it has been a party to a subsequent breach of trust by either instigat- 
ing it or knowingly acquiescing in it. Pressing for payment of an 
overdraft is surely “in the ordinary course” of banking but it is clear 
that pressure to such an extent as to knowingly force a customer to 
breach his fiduciary obligations is not. Due to the constrictions of the 
doctrine of stare decisis the Courts will doubtless refuse to define 
the precise line of demarcation at which such pressure will necessi- 
tate knowledge of the breach of trust. This is basically a problem for 
the practitioner rather than the theorist and as such will doubtless 
be more fully litigated. 


It is further suggested that events have proved that the pre- 
diction of one commentator following the Ontario Court of Appeal 


15 Ibid, at p. 368 O.W.N., p. 469 D.L.R. 

16 1953-54, 2 & 3, Eliz. II. 

17 This view is in accord with that of Prof. I. F. G. Baxter at p. 355 of The 
Law of Banking, supra footnote 12. 

18 Bank of Toronto v. Lambe (1887), 12 A.C. 574. 

19 Citizens Insurance Co. v. Parsons (1882), 7 A.C. 96. 
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decision in T. McAvity & Sons v. Can. Bank of Commerce? that “if 
the chartered banks are to continue the normal financing of the oper- 
ations of contractors, then a speedy repeal of section 3 appears to be 
indicated”,21 was unduly apprehensive. The courts are aware that 
there are conflicting interests between two relatively innocent part- 
ies and that the legislature has decided in its wisdom to protect the 
interests of the party who has the least opportunity of protecting 
himself. The chartered banks are surely in a better position to ascer- 
tain the present and future financial position of a contractor than is 
a workman. Hence, while the banks may be more cautious in the 
future in dealing with builders, it is improbable that they will refuse 
to grant credit to members of a basic industry merely on the ground 
that in some cases they may not have unimpeachable securities.” 


MERVIN BURGARD* 


LA PIERRE Vv. WALTER—RECOGNITION OF FOREIGN DIVORCE DECREE— 
PREFERENCE FOR RESTRICTIVE VIEW OF SHAW v. GOULD — LIBERAL 
APPROACH OF TRAVERS v. HOLLEY. The important conflict of laws 
problem of the recognition of foreign decrees of divorce arose again 
in the interesting case of La Pierre v. Walter, heard recently in the 
Supreme Court of Alberta. There, Riley J. considered the problem 
fully; then he rejected emphatically the rule in Travers v. Holley? 
and adopted what appeared to him to be the orthodox approach as 
declared in Shaw v. Gould? and affirmed in Le Mesurier v. Le Mesu- 
rier.4 This comment is confined to brief discussion of the learned 
judge’s approach to the problem and the possible relevance his decision 
may bear for an Ontario court. 


The basic common law position was clearly laid down in Shaw v. 
Gould, where the House of Lords held that the English courts would 
recognize a foreign decree of divorce only if the parties were domi- 
ciled in the foreign country at the time of the divorce proceedings. 
The Privy Council in Le Mesurier v. Le Mesurier reiterated the rule. 
Lord Watson put it this way: 


“A decree of divorce a vinculo, pronounced by a Court whose jurisdic- 
tion is solely derived from some rule of municipal law peculiar to its 
forum, cannot, when it trenches upon the interests of any other country 
to whose tribunals the spouses were amenable, claim extra-territorial 
authority”.5 


This same rule also applied at common law in relation to the 
assumption of jurisdiction in matters of divorce. Strictly speaking, 


20 [1959] S.C.R. 478; (1959), 14 D.L.R. (2d) 153; (1959), 37 Can. Bey. R. 
1; affirming [1958] O.W.N. 324. 

21 (1959), 37 Can. Bcy. R. 1 at 5. 

22The author has not examined the economic problems created by sec- 
tion 3, viz. the effect on the number of advances to contractors generally, to 
the classes of contractors or the effect of a possible interest rate increase. 
*Mr. Burgard is in the Third Year at Osgoode Hall Law School. 
1 (1960), 31 W.W.R. 26; 24 D.L.R. (2d) 483. 
2 [1953] P. 246; [1953] 2 All E.R. 794 (C.A.). 
3 (1868), L.R. 3 H.L. 55. 
4 [1895] A.C. 517. (P.C.). 
5 Ibid at p. 528. 
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the English courts would only entertain divorce proceedings if the 
parties’ domicile (the husband’s) was English at the time of the in- 
stitution of those proceedings. In recent times, however, the legis- 
lators of both the United Kingdom and Canada have seen fit to ex- 
tend the jurisdiction of the local forums to enable them to grant 
divorces under certain circumstances, even though the husband is 
not domiciled there at the time of the institution of the action.* There 
is comparable legislation in other parts of the Commonwealth and in 
the United States. 


The enactment of such legislation raises many new and difficult 
problems for the courts. Should they adhere to the strict domicile rule 
in relation to the recognition of foreign divorces when they them- 
selves assume jurisdiction in matters of divorce in certain non-domi- 
cile situations? The much-discussed case of Travers v. Holley’ offers 
a solution to this somewhat complex problem. In that case the Court 
of Appeal held that the English courts should recognize a divorce de- 
cree of a non-domicile court, if the foreign court had exercised a 
jurisdiction comparable to that which the English courts themselves 
exercised by statute. Lord Somervell said this: 

“On principle it seems to me plain that our courts in this matter should 

recognize a jurisdiction which they themselves claim. I did not myself 

really understand on what grounds it was submitted that the result 
should be otherwise”. 

This case has been followed and approved in a series of English 
decisions since 1953.9 Yet Travers v. Holley is not without its critics,? 
in fact, in both Warden v. Warden" and Fenton v. Fenton?? Scottish 
and Australian courts, respectively, have unequivocally rejected the 
principle laid down in that case and found the strict common law 
rule in recognition matters preferable. This criticism is of import- 
ance since Riley J. in the case under discussion clearly followed those 
decisions. 


In La Pierre v. Walter, the court had to decide whether to recog- 
nize a Scottish divorce, even though the husband was never at any 
time domiciled in Scotland. The Court of Session in Scotland had jur- 
isdiction because of the Law Reform (Miscellaneous Provisions) Act 
194913 extended the jurisdiction of the Scottish courts in cases where 


6 Divorce Jurisdiction Act, 1930, 20-21 Geo. V, c. 15, s. 2, (Now R.S.C. 
1952, c. 84) in Canada, and Matrimonial Causes Act, 1950, 14 Geo. VI, c. 25, 
s. 18 in England. 

7 See supra footnote 2. 

8 Ibid. at p. 251. 

9See the following cases as examples: Carr v. Carr, [1955] 2 All E.R. 61; 
[1955] 1 W.W.R. 422, (P.D.A.); Arnold v. Arnold, [1957] P. 237; [1957] 1 All 
tn 7 (P.D.A.); Manning v. Manning, [1958] P. 112; [1958] 1 All E.R. 291 

10See for example: R. R. Blackburn in (1954), 17 Mod. Law Rev. pp. 
471-3; J. S. Ziegel in (1953), 31 Can. Bar Rev. pp. 1077-9; F. A. Mann in (1984), 
17 Mod. Law Rev. pp. 79-81. 

11 Warden v. Warden, [1951] Sess. C. 508; [1951] Scot. L.T. 406. 

12 Fenton v. Fenton, [1957] V.L.R. 17 which was referred to but not 
followed in Manning v. Manning, supra, footnote 9. 

o- a Reform (Miscellaneous Provisions) Act 1949, 12, 13 & 14 Geo. VI, 
¢. 100, s. 2. 
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the wife was ordinarily resident in Scotland for three years prior to 
the institution of the divorce proceedings notwithstanding that her 
husband was not domiciled in Scotland at that time. Riley J., con- 
sidered Travers v. Holley,4 decided it should not be followed in 
Alberta, and held that the reasoning in Warden v. Warden and Fen- 
ton v. Fenton was to be preferred. 


Lord Strachan in the former case reasoned this way: when the 
legislature extends the jurisdiction of the courts in the matter of 
granting divorces, it does not necessarily follow that the rules of 
recognition of foreign divorce decrees are similarly extended. His 
Lordship pointed out that the Matrimonial Causes (War Marriages) 
Act, 194415 expressly provided for the extension of circumstances in 
which foreign divorces would be recognized. The statute in question 
did not so provide. In summary Lord Strachan said: 

“The real point is, however, that in sharp contrast to that earlier Act, 

the Act of 1949 made no provision for the recognition of the decrees of 

other courts. In my opinion, the necessary inference is that Parliament 
in 1949 did not intend to innovate at all upon that matter, and it seems 
to me that there is no warrant for me to depart from the previous 


judicial precedents which recognized in divorce only the decrees of the 
husband’s domicile or decrees recognized by those courts”.16 


In the Fenton case, the Victoria Full Court followed Warden v. 
Warden; O’Bryan J. criticised Travers v. Holley in this way: 


“The position therefore, is that I find a decision of the House of Lords, 
viz., Shaw v. Gould . . . which states in the plainest language that domi- 
cile is the basis of recognition of foreign decrees in divorce because 
divorce is a matter of status... In Travers v. Holley the learned Lord 
Justices appear to have regarded Le Mesurier’s as the only case which 
stood in the way of recognition of the New South Wales decree. That 
case was not concerned with the recognition of a foreign decree at all 
. . . Their Lordships made no reference to the important decision of 
Shaw v. Gould, where the recognition of foreign decrees directly arose 
. .. With the greatest respect to the learned Lord Justices I do not find 
the reasoning in Travers v. Holley convincing and in my opinion it is 
contrary to higher authority and should not be followed by this court”.17 


Travers v. Holley might be criticised on another point not con- 
sidered by his Lordship in La Pierre v. Walter. It is a rule of statu- 
tory interpretation that a statute is presumed to displace the common 
law only within the narrow limits of the words used by the legisla- 
ture. The statute in question in Travers v. Holley did not deal with 
the recognition of foreign divorces; therefore, the court was wrong 
in using the statute as a basis for so extending the common law. 


The real issue is, however, should his Lordship have considered 
Travers v. Holley at all? On the facts it seems apparent that the rule 
would not have been applicable anyway. There is no legislation in 
Canada extending jurisdiction to situations whereby a wife may bring 
divorce proceedings if she has been resident in Canada for a stipu- 
lated period of time and even though her husband is no longer domi- 


14 Supra footnote 2. 

15 Supra footnote 13, sec. 1. 
16 1951, S.C. 508 at 511. [1951] Sess. C. 508 at 511. 
17 Supra footnote 12 at p. 33. 
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ciled in Canada. Nor would the Divorce Jurisdiction Act have been 
applicable in the Travers sense, for at no time was the husband domi- 
ciled in Scotland and that Act requires a domicile in a Canadian 
province before the desertion. Thus his Lordship could have achieved 
what in his opinion was a just solution on the facts in very simple 
fashion. The foreign court was not the court of the domicile; Travers 
v. Holley was not applicable; therefore the divorce in question should 
not be recognized in Alberta. 


There can be little quarrel with his Lordship’s reasons for judg- 
ment. From a strictly stare decisis point of view he was quite correct 
in refusing to adopt Travers v. Holley in favour of the more orthodox 
approach in Warden v. Warden8 and Fenton v. Fenton.9 Naturally 
he was not bound by an English Court of Appeal decision. However 
it is respectfully suggested that his Lordship should not have rejected 
what appears to be a desirable advance in the law—especially when 
that rejection was not necessary in order to reach his decision. 


One of the aims of our courts in this area should be to eliminate, 
wherever possible, so-called ‘limping’ marriages. There is nothing 
more socially disruptive than to have persons married in one juris- 
diction and single in another; or children who are legitimate in one 
jurisdiction and illegitimate in another. No one would suggest that 
every foreign divorce be recognized by our courts. Yet where our 
courts are exercising divorce jurisdiction in more and more non- 
domicile situations, is it not reasonable that they should in turn 
recognize foreign decrees of non-domicile courts? For if the courts 
in the common law jurisdictions of the world continue to grant di- 
vorces in non-domicile situations (and there is no reason why they 
will not) and if they refuse to recognize such divorces (as Riley J. 
seems to intend) then the number of ‘limping’ marriages must of 
necessity increase. And this, it is submitted, is a most unsatisfactory 
social situation—one which Travers v. Holley solves, at least partially. 


There are no cases in Ontario dealing with a Travers v. Holley 
problem; though there are two other Canadian cases that refer to the 
Travers rule, one with approval.2° When the question does come be- 
fore the Ontario courts it is to be hoped that our courts will follow the 
principles of Travers v. Holley. 

MILTON J. LEWIS* 


18 Supra footnote 11. 

19 Supra footnote 12. 

20See Yeger and Duder v. Reg. General (1958), 26 W.W.R. 651, where 
the court discussed Travers v. Holley with approval but found it inapplicable 
in the particular fact situation. 

In Bednar and Bednar v. Dep. Reg. General (1960), 31 W.W.R. 40; 24 
D.L.R. (2d) 238, the court used Travers v. Holley as one ground of its deci- 
sion although not discussing the principle at any length. Milvain J. stated 
in the first paragraph of his judgment that, “As some interest has been indi- 
cated, I have decided to write my reasons for granting the order”. The inter- 
est no doubt arose due to the fact that his brother judge in the La Pierre 
decision had come to the opposite conclusion some eleven days beforehand. 
Milvain J. had the benefit of counsel appearing in both sides whereas the La 
e action was undefended. 

*Mr. Lewis is in the Third Year at Osgoode Hall Law School. 
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STANLEY Vv. STANLEY—OCCUPATION OF AND CONTRIBUTION TO ‘‘MATRI- 
MONIAL” HOME By MISTRESS — RIGHTS TO PROPERTY IN CONTRACT, 
QUANTUM MERUIT, EQUITABLE ESTOPPEL OR TRUST. The 1960 decision 
of the Supreme Court of Alberta in the case of Stanley v. Stanley} 
raised the problem of the right of a mistress to remain in occupation 
of a house purchased by her paramour when the relationship between 
the parties ceases. Milvain J. held that, in the particular circum- 
stances, the mistress was entitled to half interest in the property. 
Although it is somewhat difficult to say upon what principles the case 
was decided, the result would seem to be proper in the circumstances. 


The defendant proposed marriage to the plaintiff in March, 1944, 
shortly after the parties first met, but was informed by the plaintiff 
that she was already married to a man from whom she had not heard 
since 1940. The parties cohabited thereafter for a period of fourteen 
years, despite the facts that the plaintiff had not obtained a divorce 
and that a valid marriage ceremony with the defendant had not taken 
place. Their relationship was harmonious and the plaintiff was of 
material assistance in the advancement of the defendant’s career. 


In the spring of 1953, the parties decided to build a home on a 
lot that was acquired by the defendant. At that time, the plaintiff 
asked the defendant whether her name was “on the title”, and the 
defendant replied: “This is your house”. The defendant, on a second 
occasion prior to the completion of the mortgage, gave the plaintiff 
a similar assurance. The plaintiff signed the mortgage three times; 
once as what the learned judge referred to as a maker though her 
name did not appear as a mortgagor, again as a guarantor and lastly 
as a wife executing her consent under the Dower Act. The plaintiff 
took an active part in the construction of the house, purchased the 
furniture and furnishings and paid landscaping costs. She did not, 
however, actually contribute to the purchase price. In 1957, “marital” 
difficulties arose, and the defendant departed, leaving the plaintiff in 
occupation of the premises. 


Milvain J. begins his analysis of the rights of the plaintiff by a 
statement of the principle that any contract made in consideration of 
future illicit co-habitation is void and of no effect. After a review of 
various English and Canadian cases, the learned Judge says:2 


“I am therefore of the opinion that had the title to the property in 
question been placed in the name of the plaintiff or in the joint names 
of the two parties, the situation could not be attacked on the ground of 
immoral consideration. Furthermore, had the defendant merely entered 
into a formal agreement to place the property in their joint names, or in 
the name of the plaintiff, that agreement would be enforceable, unless it 
egpeened in evidence that the consideration was in fact that the illicit 
co-habitation should continue. In this case, there was no such formal 
agreement and one wonders whether that should end the matter”. 


This passage would appear to indicate that the evidence here did 
not disclose an illegal consideration. However, nowhere in the reasons 


1 (1960), 30 W.W.R. 686; 23 D.L.R. (2d) 620. 
223 D.L.R. (2d) at p. 624; 30 W.W.R. at p. 690. 
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for judgment does the trial judge make a positive finding that a con- 
tract had been formed; nor does he state the manner in which the 
requisites for the formation of a contract were satisfied. It is con- 
ceivable that the statement of the defendant, ‘This is your house”, 
could be said to be an offer and that the conduct of the plaintiff could 
amount to an acceptance. Consideration could be found in promises 
of the plaintiff to supervise construction, to furnish the house, to 
landscape the grounds and to guarantee the mortgage. The difficulty 
is that there were no express promises and no basis warranting an 
implication as suggested. Further objection may be made on the 
ground that there is no evidence that the defendant requested or 
bargained for any such promises of performances. Literally, his words 
are apt only to express a present gift or, possibly an intention to make 
a gift in the future. 


Milvain J. continues:3 


“It is my conclusion that when the defendant stated ‘this is your house’ 
or ‘Donna, this is your house’ he gave her an assurance of a legal position 
that the property was hers at least to the same extent as if it were the 
matrimonial home of a married couple. She acted upon that assurance in 
spending her money and effort in developing the property and in furnish- 
ing it as she has related. Moreover, it his uncontradicted evidence that 
she believed the defendant when he gave assurance, which he must have 
intended she would believe and act upon”. 


To support this result the statement of the doctrine of equitable 
estoppel of Denning L.J., in the case of Lyle-Meller v. Lewis & Co. 
(Westminster) Ltd.,4 is quoted. However, if there is a valid contract 
supported by consideration there would appear to be no need to rely 
on equitable estoppel. On the other hand, if there is no contract the 
plaintiff in these circumstances would appear to be under the necessity 
of relying upon equitable estoppel as constituting, in itself, a cause 
of action. Yet the English courts, including the Court of Appeal in 
the Lyle-Meller case, have refused to recognize that the doctrine has 
any such wide application.5 Moreover, the Supreme Court of Canada 
in The Governors of Dalhousie College at Halifax v. The Estate of 


‘Arthur Boutilier, Dec’d.® has indicated that no such extension of 


the doctrine should be made. 


The learned trial judge also recognizes the possibility of a claim 
in quantum meruit.?7 However, if there is a contract, it seems 
reasonably clear that there cannot be a quantum meruwit recovery on 
the basis of an implied promise and it remains doubtful whether such 
a recovery could be sustained on the theory of an obligation imposed 
by the court. If there is no contract, there would be no bar to the 
implication of a promise, but the promise found by implication has 


usually been limited to a pecuniary award of reasonable remuneration 


323 D.L.R. (2d) at p. 625; 30 W.W.R. at p. 691. 

4[1956] 1 All E.R. 47 at 250, 251; i956} 1 W.L.R. 29 (C.A.). 

5 Combe v. Combe, [1951] 1 All ER. 767; [1951] 2 K.B. 215. 

6 [1934] S.C.R. 642, at 652; [1934] 3 DLR. 593, at 600 (S.C.C. on appeal 
from S.C.N.S.). 
7 Supra footnote 2. 
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for services of a reasonable price for goods, and has not been extended 
to confer an interest in real property. 


Milvain J. seems to equate the relationship of the parties in this 
case to cases involving property rights in a matrimonial home where 
one spouse has deserted, leaving the other in occupation. Although 
many may find it difficult to find a satisfactory reason for distinguish- 
ing between the property rights of married persons and those of 
unmarried persons living together, the English Court of Appeal in 
the recent case of Diwell v. Farnes® decided that there was a differ- 
ence. There, Hodson L.J. held that the principle of equality of division 
as laid down by Lord Evershed M.R. in Rimmer v. Rimmer® could 
not be applied because :1° 


“No contract or joint enterprise can be spelled out of the relationship of 
man and mistress”. 


The matrimonial cases could not be applied even by analogy 
because: 


“The dispute is not concerned with a matrimonial home and is to be 
treated accordingly, in my opinion, as a dispute between strangers, the 
plaintiff’s position being that she stands in the shoes of the deceased who 
was a stranger in law to the defendant”. 

Although the decision would thus appear to be in direct conflict 
with that of the English Court of Appeal, nevertheless it is submitted 
that the better reasoning would be that the principle laid down in 
Rimmer v. Rimmer should not be confined to cases between husband 
and wife. It would appear to be of a much wider application and 
should be invoked in cases where it can be shown that both parties 
have equitable interests in the property, but where it would be difficult 
or impossible to determine with exactitude the proportions in which 
they have respectively contributed to the acquisition of the property. 
It is submitted that in those cases recourse should be had to the 
principle “equity delighteth in equality”. 


Milvain J. concludes: 


“It is my conclusion and I so find, that the defendant holds title to the 

property in question in trust for himself and the plaintiff in equal shares”. 

Some ambiguity is evident in the use of the term “in trust’’. The 
learned trial judge apparently does not mean that an express trust 
was declared by the defendant by his statement that the house 
belonged to the plaintiff for, if that statement is to be taken literally, 
the result would be that the entire financial interest in the property 
would pass to the plaintiff and not, as the learned Judge concludes, 
simply a one-half interest. Nor from the evidence stated in the 
reasons for judgment is it possible to conclude that there was a 
sufficiently clear manifestation of intention to create a trust on the 
part of the defendant. Furthermore, the requirement of writing to 


8 [1959] 1 W.L.R. 624 (C. 
9 [1953] 1 Q.B. 67 at 72 
10 Supra footnote 8 at 


A.). 

C.A.). 
627. 
625; 30 W.W.R. 686 at 690. 
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evidence the declaration of a trust of land would not appear to be met. 
Neither does this factual situation fall within the categories of result- 
ing trusts. This is not the case of the purchase and payment for land 
by one person, title being taken in the name of another person. 
Perhaps, therefore, the best explanation is that a constructive trust 
was imposed to prevent an unjust enrichment, upon analogy to section 
160 of the American Restatement of Restitution.1? 


There is a manifest difference between an action for remunera- 
tion promised in consideration of an ilicit relationship and a suit for 
property, the result of capital, industry, labour and economy. A 
person in the position of this plaintiff should be entitled to half the 
property where her capital and effort have so largely contributed 
toward the end product. If law is to be an expression of social values 
and to keep pace with the changing views of private and social inter- 
ests, the decision of Milvain J., is to be preferred over the “strangers 
in law” theory of the English Court of Appeal. 


P. J. BRUNNER* 


YOUNG Vv. YOUNG— DOMICILE OF SERVICEMEN — ACQUISITION OF 
DOMICILE OF CHOICE— DECLARATIONS OF INTENTION. Young v. 
Young! is important as an example of the difficulty in attributing a 
domicile to a person in certain fact situations. Although the rules for 
determining domicile are simple and easily understood, great dfficulty 
lies in their application to particular facts. 


In this case the female petitioner sought a divorce on the ground 
of her husband’s adultery. The petition was dismissed for lack of 
jurisdiction in that the respondent, who did not defend this action, 
was not domiciled in Manitoba. The respondent’s domicile of origin 
was Newfoundland. Evidence was given indicating that he enlisted 
in the Army in order to get away permanently from that province. 
He was stationed in Manitoba where he met the petitioner, married 
her and lived with her only briefly after his discharge. The parties 
soon separated and the respondent re-enlisted in the Army and has 
since been posted to Alberta or Saskatchewan. There was evidence 
that the respondent had said on several occasions that he intended to 
settle down in Manitoba with his wife. 

In the Court of Appeal, Adamson C.J.M. in an unfortunately 
short, dissenting judgment felt that the respondent husband was domi- 
ciled in Manitoba and would have granted the decree nisi. His Lord- 
ship, after stating the facts, seemed to have no doubt that there was 
a domicile of choice established in Manitoba relying, it appears, on 


the marriage and residence in the province and the evidence of the 


12“160. Where a person holding title to property is subject to an equit- 
able duty to convey it to another on the ground that he would be unjustly 
enriched if he were permitted to retain it, a constructive trust arises.” 

Ep. Note: Since this comment was written, many of the issues involved 
have been dealt with by the Supreme Court of Canada in Thompson v. 
Thompson, [1961] S.C.R. 3. 

*Mr. Brunner is in the Second Year at Osgoode Hall Law School. 
1 (1960), 21 D.L.R. (2d) 616. 
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declarations of intention of the respondent. The judgment of the 
majority of the Court was delivered by Schultz J.A., Tritschler J.A. 
concurring, who held that the respondent was not domiciled in Mani- 
toba and as a result there was no jurisdiction to entertain the peti- 
tion. 


On a close reading of the case, it would appear that the Court 
could have arrived at the opposite conclusion. The question of domi- 
cile is elusive and depends on the facts in each particular case. This 
may make it unsatisfactory as a requisite for conferring jurisdiction 
on the Courts in divorce matters. Such an unsatisfactory criterion is 
manifest by the hardship on the present petitioner, as well as many 
others. 


In his reasons for judgment, Schultz J.A. quoted from the judg- 
ment of Duff C.J.C. in Trottier v. Rajotte,2 who said on the question 
of change of domicile: 


“Domicile of origin cannot be lost until a new domicile has been ac- 
quired; that the process of the acquisition of a new domicile involves 
two factors,—the acquisition of residence in fact in a new place with the 
intention of permanently settling there: of remaining there, that is to 
say, as Lord Cairns says ‘for the rest of his natural life’, in the sense of 
making that place his principal residence indefinitely”. 


Therefore, it is clear that one cannot extinguish a domicile of 
origin. To acquire a domicile of choice in Manitoba, it must be shown 
that the respondent acquired this domicile both animo et facto. 
Although the respondent was in the Army most of the time that he 
was in Manitoba, the fact of residence in that province can be proved, 
in spite of Dicey’s comment that, “A soldier does not, and in fact can- 
not, acquire a domicile in the place where he is stationed’. Lord 
Normand in Sellars v. Sellars* aptly qualifies this statement where 
he says: 


“Now, in my opinion, the requirement of residence is not satisfied merel 
by proof of a residence imposed upon a soldier by the order of his mill 
tary superiors. But, then, there may co-exist with a residence, which has 
begun and is continued under military orders, facts and circumstances 
which establish a residence voluntary in character and chosen by the 
soldier, although it is a residence in the place in which he is stationed 
by order of his military superiors”.5 


Similarly, in the Lauderdale Peerage Case® where a British military 
officer was stationed in New York for a period of eight years, Lord 
Selborne L.C. said:? 


. “it is not necessary to say that a residence even under such cir- 
cumstances, for several years in New York, might not possibly be suf- 
ficient. if accompanied and explained by clear proof of an intention to 
settle there, sine animo revertendi”. 


2[1940] S.C.R. 203 at p. 207: [1940] 1 D.L.R. 433 at p. 436, (S.C.C. 
reversing Quebec Court of King’s Bench, Appeal Side, 64 Que. K.B. 484). 

3 Dicey, Conflict of Laws 5th ed. 1932 at p. 131. However this view has 
been abandoned in later editions. 

4 [1942] Sess. C. 206. 

5 Supra, at p. 211. 

6 (1885), L.R. 10 A.C. 692. 

7 Supra, at p. 739. 
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The view of Lord Normand has been followed in Ontario in the case 
of Wilton v. Wilton.’ In the case of Wilkinson v. Wilkinson, Boyd 
McBride J. in an Alberta case held that a serviceman whose domi- 
cile of origin was England could, in the circumstances of the case, 
acquire a domicile of choice in Alberta while still in the Army. A 
similar view was taken by the Supreme Court of British Columbia 
in the case of McBeth v. McBeth.?° 


Therefore, there is sufficient authority to show that a service- 
man can acquire a domicile of choice where he is stationed. 


The petitioner in attempting to prove domicile in Manitoba, in 
the present case, relied on declarations of the respondent. There was 
evidence that the respondent had said to the petitioner’s father, when 
courting the petitioner, that he intended to make his home in Mani- 
toba. There was also evidence of conversations between the petitioner 
and her husband to the same effect. Evidence given by the respondent’s 
brother showed that he had no intention of ever returning to New- 
foundland and also that he wanted to stay in Winnipeg and settle 
down there. 


In dealing with the evidence of these declarations, Schultz J.A. 
referred to the oft quoted passage from Lord Buckmaster’s judg- 
ment in Ross v. Ellison or Ross,“ where his Lordship said:12 


“Declarations as to intention are rightly regarded in determining the 

question of a change of domicile, but they must be examined by con- 

sidering the person to whom, the purposes for which, and the circum- 

stances in which they are made and they must further be fortified and 

pertee into effect by conduct and action consistent with the declared 
tention”. 


Relying on the above quotation, Schultz J.A. felt that the declarations 
were casual and did not manifest any serious thought on the part of 
the respondent. His Lordship went on to say:1% 


“A mere declaration of intention, made under such circumstances as 
existed when the respondent Young was courting his future wife, and 
made to a prospective father-in-law, is not sufficient on which to find a 
vital finding of fact”. 


This statement seems to suggest the unimportance of such derlorstinn 
in considering a question of domicile. However, such evidence, no 
matter how seemingly unimportant, cannot be overlooked in consid- 
ering the question of domicile. This view is well put by Kindersley 
V.C., in Drevon v. Drevon}4 where his Lordship said: 


“There is no act, no circumstances in a man’s life however trivial it may 
be in itself, which ought to be left out of consideration in trying the 
question whether there was an intention to change the domicile. A trivial 


8 [1946] O.R. 117; oe O.W.N. 69; [1946] 2 D.L.R. 397. 

9 [1949] 1 W.W.R. 249 

10 [1954] 1 D.L.R. 590. 

11[1930] A.C. 1 (House of Lords (Sc.) affirming Scot. Sessions, [1926] 
Sess. C. 1038.). 

12 Ibid. at p. 6-7. 

13 (1960), 21 DIR. (24) 616 at page 621. 

14 (1864), 34 L.J. Ch. 129 at page 133; 146 R.R. 589 at 596. 
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act might possibly be of more weight with regard to determining the ques- 

tion than an act which was of more importance to a man in his lifetime”. 
Furthermore, Schultz J.A. stressed the fact that the respondent had 
no assets in Manitoba. Indeed, he had no assets anywhere. Does this 
mean that if one has no assets in a jurisdiction, he cannot be domi- 
ciled there? 


With regard to the declarations as evidence of intention, it is 
helpful to note the contrasting opinion of Adamson C.J.M. (dissenting) 
who states concisely at p. 617; 


“To his wife, her father and to his brother he stated on a number of 
occasions that he intended to settle permanently in Manitoba and make 
his home here. In my view this evidence proves domicile in Manitoba. 
When discharged from the Army, the respondent took a job in Winni- 
peg for a short time. However, he again enlisted and was moved to a 
training establishment in Saskatchewan or Alberta. This fact does not 
prove that he has abandoned his Manitoba domicile and established resi- 
dence elsewhere”. 
It is submitted that this opinion of the case is to be preferred. It is 
true that declarations of intention must be looked at very carefully as 
directed by Lord Buckmaster in the Ross!5 case. But the statements 
of the respondent were not made at a time when they could be con- 
sidered as self-serving. Although the evidence of the statements made 
to the petitioner and her father could have been questioned by Schultz 
J.A., the evidence of statements made to the respondent’s brother are 
not open to the same objection.1® These statements would tend to be 
more truthful and indicative of the respondent’s intention because, it 
would seem, they would be made voluntarily and without purpose. In 
any event, what motive or self-serving purpose would the respondent 
have had in making these statements to his brother? Furthermore, 
the fact that he made these statements declaring his intention before 
there was a lis between the parties substantiates the sincerity and 
validity of these declarations. The evidence given by the respondent’s 
brother would also have more weight than that given by the petitioner 
who had an interest in the proceedings. Therefore, taking into account 
the intention never to return to Newfoundland, the marriage of the 
respondent and the residence of his brother in the same province, 
coupled with the several statements of his intention, all these factors 
go a great way in establishing a bona fide intention on the part of the 
respondent to settle permanently in Manitoba. 


In this context, the case of Donaldson v. Donaldson’ is of in- 
terest. The respondent husband was an officer in the Royal Air Force 
and was stationed in Florida. While stationed there, his wife divorced 


15 Supra footnote 11. 

16It is to be noted that His Lordship did not deal with the evidence of 
the respondent’s brother. 

17 [1949] P. 363; [1949] L.J.R. 762 (P.D.A.), followed in Stone v. Stone, 
[1959] 1 All E.R. 194 (P.D.A.). Willmer J. in Cruickshank v. Cruickshank, 
[1957] 1 All E.R. 889; 1 W.L.R. 564 agreed with the Donaldson decision 
although coming to the conclusion that on the facts before him it had been 
proved that the soldier had in fact intended to establish a domicile in the 
country where he was posted. 
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him in the Florida courts. He then married an American woman and 
was posted back to England where his first wife brought an action for 
divorce in England claiming that the Florida decree was void for want 
of jurisdiction in that the respondent was not domiciled in Florida. 
Ormerod J. on the evidence of the respondent husband held that at 
the time of the Florida divorce the parties were domiciled in Florida 
and hence the decree was valid. The petition for divorce in England by 
the first wife was accordingly dismissed. The decision is interesting 
because Ormerod J. relied on the evidence of the respondent husband 
alone, a person who had a great interest in the outcome of the pro- 
ceedings and also, whose evidence was potentially self-serving if not 
so in fact. The case also illustrates that one can acquire a domicile of 
choice in a place where he is stationed without living there after being 
discharged. Comparing the evidence in this case with that in the 
Young case, it would seem that there would be sufficient evidence to 
find a Manitoba domicile. 


It might be added that the decision also creates an hardship on 
the petitioner, who, if her husband retained his domicile of origin 
in Newfoundland, can only obtain a divorce by way of a private Act of 
Parliament. 


D. N. SYNOWICKI* 


*Mr. Synowicki is in the Third Year at Osgoode Hall Law School. 














